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Authority of | The general term of the su- 


Bank President. \reme court in New York 
has recently had under consideration 
the question of the presumptive author- 
ity of the president of a bank to equip 
the office with furniture. The case, 
Cross v. Anglo-American Banking Company, 
will be found reported in 79 Hun, 424. 
The action was brought to recover the 
alleged value of office furniture which 
the banking company ordered and which 
was used by it. The plaintiff proved 
the sale and delivery of the goods and 
the subsequent use thereof, but was un- 
able to prove any by-law of the com- 
pany authorizing its officers to furnish 
its Offices, From the fact, that the de- 
fendant, by its directors, had know- 
ledge of the purchase of the furniture 
and the 
court decides that sufficient authoriza- 


tion of the president’s action is found by 


subsequent use thereof, the 


York, Ocroper, 


Law Journal. 


1894. No. 4 


the subsequent ratification by the direct- 
ors of the company of the action of its 
president. 


meen Bonds Following is the text of an 
as Currency. opinion recently given by 
F. A. Reeve, Solicitor of the Treasury, 
to Secretary Carlisle, to the effect that 
a proposed issue of bonds by Floyd 
County, Georgia, in denominations of $5, 
$io and $20 to bear 4 per cent. interest, 
for the purpose of providing a local 
currency, would not be subject to the 
10 per cent prohibitory tax imposed by 
congress upon the issues of state banks 
and municipal corporations: 


I have the honor to acknowledge your 
reference to a letter addressed to the 
comptroller of the currency by Mr. R. 
G. Clark, of Rome, Ga. Mr. Clark 
states that the county commissioners 
of Floyd County, Ga., propose to issue 
a certain amount in county bonds, 4 per 
cent, interest, in denominations of $5, 
$10 and $20, with a view of using the 
same as local currency, and he inquires 
whether such action would conflict in 
any way with United States banking 
laws. 

In response to your request for an ex 
pression of my opinion, I have to advise 
you that no statute of the United States 
prohibits the issue of county bonds in 
any denomination, A county has a 
right to issue bonds when not in contra- 
vention to the constitution of the state. 
It may be observed, however, that § I9 
of the act approved February 18, 1875, 
(18 stat., 311), provides: ‘*‘ That every 
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person, firm, association other than na- 
tional banking associations, and every 
corporation, state bank, or state banking 
association shall pay a tax of to per 
centum on the amount of their own 
notes used for circulation and paid out 
by them,” and section 20 provides 
‘*that every such person, firm, associa- 
tion, corporation, state bank or state 
banking association, and also every 
national banking association shall pay a 
like tax of Io per cent, of the amount of 
the notes of any person, firm, associa- 
tion other than national banking asso- 
tions or of any corporation, state bank 
or state banking association, or of any 
town, city or municipal corporation, 
used for circulation and paid out by 
them.” 

It will be seen that the word ‘‘county” 
is not enumerated among the corpora- 
tions, banking associations, etc., men- 
tioned in the statute, Nor can the word 
‘“‘notes” be held to include county bonds 
and I am therefore also of the opinion 
that the proposed issue would not be 
taxable under said statute. 


This opinion is questionable. While 
‘** counties ” are not specifically enumer- 
ated the evident spirit and intention of 
the act is to impose a tax upon currency 
issues by any public or municipal cor- 
poration or guast-corporation within a 
state. The issue of currency by the 
states is guarded against by the consti- 
tutional inhibition upon the emission of 
bills of credit; and congress, by the im- 
position of the Io percent. tax, intended 
to close, by making it unprofitable, all 
other sources of currency issue by per- 
sons, state banks, cities, or other politi- 
cal corporations or quasi-corporations 
within the state. The term ‘municipal 
corporation ” occurring in constitutions 
and statutes has received no uniform 
construction which would compel the 


exclusion of ‘‘ counties’ from its scope. 


In Wisconsin, the term ‘‘ municipal cor- 
poration ”’ has been held not to include 
towns not chartered, school districts, 
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or other guasi corporations. But in Iowa, 
while the word municipal as originally 
used, applied to cities only, it now has, 
in the legislation of that state, a more 
extended meaning, and a school district 
has been held to be a municipal corpor- 
tion. Also in Minnesota, the term 
‘*municipal corporations” as used 
the amendment to the constitution re- 
lating to the assessment of property for 
local improvements, has been held to 
include ‘‘counties.” Dowlan v. County 
of Sibley, 36 Minn. 430. 

Without entering into a more extend- 
ed discussion, enough has been said to 
justify the inference of probability that 
a judicial construction of the term ‘*mu- 
nicipal corporation ” in the ro per cent, 
tax act of congress 
counties, 

The proposition that the bonds are 
not ‘‘notes” is clearly untenable. Is 
sued with the express intention of pro- 
viding a circulating medium, they would 
be taxable whether in form of notes, 
certificates of deposit, certificates of in- 
debtedness, or similar obligations 
pay money. Judicial decisions involv- 
ing the subjection to the tax of various 
classes of paper of the character stated 
have heretofore been made and the 
point at issue has not been as to the 
particular term of their description, but 
whether issued with the 
See collection of 
cases in 9 BANKING Law JouRNAL at 
page 203. 

A further question involved in this 
proposed issue, is whether the bonds 
would fall within the clause of the U.S. 
constitution which inhibits the states to 
emit bills of credit. The affirmative of 
this proposition is maintained by a cor- 
respondent in the Chicago J/nter-Ocean 
of October 14th, on the ground that a 
county is a subdivision of the state. 


in 


would embrace 


to 


intention to 
circulate as money. 
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Chief Justice Marshall, in Craig v. Mis- 
sourt, 4 Peters, defines bills of credit as 
‘" @ paper medium intended to circulate 
between individuals and between gov- 
ernment and individuals, for the ordin- 
ary purposes of society,” McLean, J., 
in Briscoe v. Bank, 11 Peters, says: ‘*The 
definition which includes all classes of 
bills of credit emitted by the colonies or 
States, is,a paper issued by the sover- 
ereign power, containing a pledge of its 
faith, and designed to circulate as 
money.” 

It was held in Briscoe v. Bank, supra, 
that although the Bank of Kentucky, in 
which the state was the exclusive stock- 
holder, was authorized to issue notes as 
a circulating medium, yet these notes, 
not being issued upon the faith of the 
state or by it, the bank alone being 
liable to suit upon them, were not bills 
f credit within the constitutional inhib- 
ition. 

It is, of course, well settled that coun- 
ties (except as restricted by state laws) 
have the power to borrow money and 
execute proper securities, negotiable in 
form, (McCoy v. Washington Co. 3 Wall. 


Jr. 381), but there has been no positive 
decision upon the subject of bills of 
redit, emitted by a county, the main 


purpose of which is to provide a circula- 
ting medium for its citizens. If there 
is any doubt upon this point, it goes to 
the question of the validity of the 
bonds. 

The sufferer, in the case of void bonds, 
is not the county, but the holder who 
cannot collect. If, however, the validity 
of the proposed Floyd County bond- 
‘urrency cannot be assailed through the 
United States constitution, but the 
bonds should be hereafter declared sub- 
ject to the 1o per cent, tax, then “every 
national bank, state bank or banker” 
that acquires and pays out such bond 
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currency, must pay a tax of Io per cent. 
upon their amount. 


Compelling De- 
claration of Div- 
idend. 


Usually in the case of 
a national or state bank- 
ing corporation, there is harmony be- 
tween the stockholders and the board of 
directors, and all matters of adminis- 
tration are left to the discretion of the 
board. Thus, in the matter of the dis- 
position of surplus earnings it is not in- 
frequent that, instead of being distrib- 
uted by way of dividends, they are 
allowed to accumulate as surplus or un- 
divided profits, and add to the strength 
of the bank. But if ore or more stock- 
holders become dissatisfied with the 
policy of accumulation, the discretion 
of the directors in this respect 1s subject 
to review by a court of equity, which 
will make such decision as the facts jus- 
tify. An interesting case on this sub- 
ject has been decided during the present 
month by the supreme court at Syracuse, 
N. Y., in the case of Hiscock v. Third 
National Bank, The action was brought 
to compel the payment of a dividend 
out of the bank’s surplus earnings, upon 
the ground that the declaration of divi- 
dends was five years ago snddenly sus- 
pended by the present management, in 
bad faith and for the purpose, not only 
of oppressing an obnoxious minority 
once in control, but at the same time of 
obtaining an indirect pecuniary advan- 
tage to the largest stockholder and his 
friends, by way of excessive salaries and 
liberal loans. The action resulted ta- 
vorably to the plaintiff, the directors 
being ordered to pay a dividend of 12 
per cent, and more, if in their discretion, 
it was deemed advisable. The. following 
language of the court states the princi- 
ples which govern the subject: 
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** The discretion of the directors in 
the matter of declaring or refusing to 
declare a dividend is not absolute. The 
courts exercise a supervisory power in 
this matter, and when there is a clear 
abuse of power in refusing to declare a 
dividend, a court of equity will, at the 
instance of any stockholder, compel the 
proper authorities to declare and pay the 
dividend. If a majority of the sharehold- 
ers or directors of a corporation wrong- 
fully refuse to declare a dividend and 
distribute profits earned by thecompany, 
any shareholder feeling aggrieved may 
obtain relief in a court of equity. While 
a right toa dividend is no debt until a 
dividend is declared, the stockholders 
are not without remedy in case the di- 
reasonable cause, re- 


rectors, without 


fuse to divide the surplus profits. They 
may be compelled in such cases to make 
Should the 


act illegally, wantonly or 


the distribution. directors 
oppressively, 
and wilfully abuse their discretion in re- 
fusing to declare a dividend where the 
right to one is clear, and there are funds 
from which it can properly be made, a 
court of equity will compel the directors 
or trustees to declare and pay such a 
dividend as the funds accumulated will 


warrant.”’ 


Superintencent 
Preston's New 
Office. 


The resignation of Hon. 
Charles M. Preston, as su- 
perintendent of the New York Banking 


The October number appears ten days late. 
department of the paper. 
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Depariment, to assume the presidency 
of the reorganized Equitable Mortgag¢ 
Company, calls to mind that it is the 
almost invariable custom for the incum 
bent of a governmental office of this 


character, upon resignation or retire- 
ment, to be called to a position of trust 
at the head of some prominent financia 
institution, This has been the histor 
of comptrollers of the currency Knox, 
Cannon, Trenholm, Lacey and Hepburn, 
of Superintendent Paine of the New York 
Banking Department, of the secretary of 
the treasury, Daniel Manning, and ot 
numerous other high and able public 
officials. 


banking department by Superintendent 


The administration of the state 


Preston has been able and conscientious, 


and he retires with the esteem of all, 


and their best wishes for his future 


prosperity. 


er. Be. oe 


written an interesting paper upon abuses 


Bank Collections Arnaud has 


in connection with bank collections in 
Canada at remote points, from which it 
appears that the same trouble of doing 
work for nothing which is familiar here, 
is also experienced across the border. 
He thinks the remedy lies with the con- 
trolling minds of the larger metropolitan 
with those in the 


banks, rather than 


rural districts. 


The delay has been caused by an ; ent in the mechanica 





THE AMERICAN BANKERS’ ASSOCIATION. 


THE AMERICAN BANKERS’ 


Twentieth Annual Convention, 


The Twentieth Annual Convention of 
the American Bankers’ Association held 
at Ford’s Opera House, Baltimore, Oct. 
lo and 11, 1894, was in many respects 
one of the most successtu) conventions 
which the association has ever held, It 
has resnited in the substantially unani- 
mous recommendation by the associa- 
tion of a well matured plan of bank 
currency, that will fully meet the wants 
of trade in all parts of the country, and 
at the same time afferd perfect safety to 
the note-holder without the necessity of 
government or other bonds as a basis of 
The 


have the credit of originating and _ per- 


security. bankers of Baltimore 
fecting this plan, and it has received 
the approval and indorsement of such 
high authorities on finance as ex-Comp- 
troller Hepburn, Congressman Hendrix, 
Horace White and other gentlemen of 
equal reputation for ability in the world 
of finance. 

The convention had the pleasure of 
listening to a clear and forcible extem- 
poraneous address by Comptroller James 
H. Eckels upon the necessity of a sound 
currency, in which the city of Baltimore 
was complimented as being one of the 
most fitting places for the discussion 
of the subject, and the evolution of a 
The 


by ex-Comptroller Hepburn, favoring 


sound currency system. address 
the adoption of the Baltimore plan, was 
also especially noteworthy for its array 
of convincing facts and sound logic. 
Apart from the subject of currency, 
the Convention was favored with an un- 
usually large number of addresses of 
importance upon practical banking sub- 
jects. The paper by Mr. B. B, Comegys, 


held at Ford's Opera House, Baltimore, Md. 


ASSOCIATION. 


October ro and 11, 1894. 


the veteran 


e 


banker of Philadelphia, 
Bankers’ Should Treat the 
was especially honored by a 


How 
Public ”’ 


upon 


vote that it should be printed separately 


in pamphlet form, apart from the 
printed proceedings, and sent to every 
banker in the United States, That of 
Mr. James G. Cannon, vice-president of 
the Fourth National Bank of New York 
upon the ‘Profit and Loss in Bank Ac- 
counts,” was also received with great 
thanks 
author, A 


number of other papers were also well 


appreciation, and a vote of 


awarded its distinguished 


received. 
The convention got into a heated dis- 
cussion resolution to 


the 


over a increase 


number of the Executive Council 
from 21 to 27 and to create the office of 
second vice-president, which was finally 
tabled. 
with the precedent that the vice-presi- 


The question of doing away 


dency is a stepping stone to the presi- 
dency of the association and that the 
incumbent of the former office stands in 
direct line of promotion to the presi- 
dency with claims superior to any other 
member of the association, was also de- 
bated with much spirit, resulting, how- 
ever, in the present instance in the fol- 
lowing of precedent. 

uni- 


Too much cannot be said of the 


form hospitality and courtesy of the 


various banks, iastitutions, clubs and 
the people generally, of Baltimore, The 
utmost effort was made to provide for 
the comfort and pleasure of every dele- 
gate and invited guest, and all who 
were present doubtless carry with them, 
pleasant memories and recollections that 


will not soon be effaced. 





THE BANKING LAW JOURNAL. 

















JOHN J. P. ODELL, the newly elected president of the American Bankers’ Associa 
tion, was born at Eastport, Me., in 1847. He resided there until 1865. when he removed 
to Chicago, and in November of that year entered the North Western National Bank 
where he remained until July, 1866, at which time he entered the Union National Bank 
as bookkeeper, and has continuei uninterruptedly with that institution since that date 
occupying all the various capacities from bo kkeeper to president, which office he 
filled since 1890. Mr. Odell has never held public office. He wasa director of World's 


Columbian Exposition and a member of the Executive Committee and Board 
trol. 


of Con 
He is connected with various commercial enterprises; is chairman ot the Exec- 
utive Council of the Bankers’ Asso-iation of the State of Illinois, and is alsoa memter 
of the Institute of Bankers of London. 
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THE BALTIMORE PLAN FOR A BANK CURRENCY. 


resented by the Banks of Baltimore to the American Bankers’ Association at its Twentieth Annual Conven- 
tion held at Baltimore Oct. 10 and 11, 1894, and recommended by that Association to Congress for Adoption. 


One of the foremost questions before 
the country at the present time, is that 
f establishing a sound currency system. 
Various plans are now pending before 
Congress, and the urgent need for a re- 
construction of the currency upon a 
broad and practical basis calls for thor- 
ough consideration of the question at 
the The American 


coming session, 


Bankers’ Association, recognizing the 
paramount importance of the subject, 
and the great advantage of uniting 
upon a plan that would receive the uni- 
versal sanction and support of bankers 
as best suited to the needs of commerce, 
called, through its appropriate com- 
mittee, upon the banks of the city of 
Baltimore to outline and present such a 
plan, for consideration and action at its 
coming convention to be held in that 
city. The bankers of Baltimore, after 
mature deliberation, outlined a scheme 


of currency, bearing the unanimous in- 


dorsement of every bank in the city, 


and through their chosen spokesman, 
Mr. C. C. Homer, president of the 
Second National Bank, presented it to 
the convention for consideration. The 
plan has received the indorsement of the 
association by vote of the convention, 
and a committee has been appointed to 
urge its adoption upon congress. Fol- 
lowing is the presentation address of 
Mr. C. C. Homer, in which he gives the 
outlines of Baltimore plan, and 
reasons for its adoption. 


the 


ADDRESS OF Mr. CHARLES C. Homer, 
OUTLINES OF 


PLAN OF BANK CURRENCY. 


PRESENTING BALTIMORE 


Mr. President and Gentlemen of the 
American Bankers’ Association:—**The sub- 
ject which we have determined to give 
the most prominent position in our de- 
liberations at this session is one that has 
occupied the closest attention of the 
student of finance for many years, and 
which, from the occurrences of the past 
eighteen months, has forced itself upon 
every man and woman of our land. 

The plan that we propose for the 
creation of a safe and elastic currency, 
is the outcome of the careful thought 
and practical experience of the observ- 
ant business men of conservative Balti- 
more, as expressed through the members 
of the Baltimore Clearing House Asso- 
ciation. After most deliberate confer- 
ence our association has formulated a 
plan, which, it feels confident, will meet 
the requirements of the times. 

It is not an individual idea or hobby, 
but it is a recommendation, which car- 
ries with it the unanimous indorsement 
Iam not 
presenting solely my individual views 
upon this all important subject, but am 
the chosen mouthpiece, the channel, 


of our entire clearing-house. 


through which its solution, as unani- 
mously recommended by our associa- 
tion, shall be conveyed throughout the 
land. 

To the practical, conservative Balti- 
more banker the logic of finance and 
commerce points to but one way out of 
the existing wilderness, and that we 
have endeavored to bring succinctly and 
clearly before you in our proposed plan. 

The solution ot the currency problem 
is justly entitled to the greatest promi- 
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nence, for modern history demonstrates 
that upon the character and stability of 
its finances depend the solidity and pros- 
perity of a people. Commerce is the 
bond of union which ties together the 
nations of the earth and welds the links 
that keep destructive war chained cap- 
tive tothe chariot of peace. Money is 
the handmaid of commerce, and where- 
soever the latter wanders in her search 
for healthful development, there her 


servant must be present, ready and 
able to respond to her commands. How 
important, then, the role of the dollar! 
It must be above suspicion; its character 
value un- 


How 


far much of our curreacy has been lack 


must be unquestioned, its 
changing, its credit impregnable. 


ing in these necessary qualifications the 
finger of history has noted in indelible 
marks upon the pages of 1893. 

From the birth of the first greenback 
the 
watched with solicitous eye the ques- 


patriotic student of finance has 


tionable assumption of constitutional 
power by our government, and while 
love of country and mindfulness of its 
dire needs softened the tones of warning 
involuntarily uttered, the’cry of anguish 
could not be restrained when constant 
violations of our supreme law hurried 
Stand- 
ing upon the brink of that year, com- 


us on to the calamities of 1893. 


merce and credit, of keener vision than 
arbitrary legislation, foresaw their threat- 
ened ruin, rose imperiouslv, commanded 
a halt in our destructive career, and 
bade us mend our financial ways. Reason 
pointed out clearly the path along which 
lay the safety and prosperity of our 
country and admonished that any devi- 
ation from the authority granted by the 
constitution meant misery and ruin, 
Too much praise cannot be bestowed 
upon the far seeing wisdom, the incisive 
judgment, of our forefathers who framed 
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the constitution of our country. As 
each particular section has been appli: 
to its particular role in the great drama 
of e 
perience has uttered approvingly at tl 
‘Well done 


‘To coin money, regulate the val 


of our nation’s growth the voice 
close of each trial scene, 


thereof and of foreign coins,’ is the e 
tent of the authority granted our g¢ 
ernment by this inspired instrumer 
Had its behests been regarded the rui: 
distress and mental anguish we ha 
just passed through and whose suffe 
ings are still with us would not have 
fallen our land, 

We claim no novelty or originality ! 
the plan which our clearing-house ass 
ciation has delegated me to present 
you, and which it hopes may meet wit 
the approval and advocacy of yourselv 
and of our entire country. It is, 
some extent, patchwork, into which con 
Baltimore has what 


servative woven 


seemed to it to be the safest and mos 
practical of the many suggestions 
financiers upon this important subject 
In our investigations we have used 
our search-light the requirements o! 
commerce, and have applied as a tes! 
Having 


for thirty years 


the demands of our people. 
lived and prospered 
under the influence and blessings of the 
National banking system, which su; 
plies every requirement except that 

elasticity, we have aimed to outline at 
amendment which would not dwart 

good features, but which would supply 
the one ‘lacking ingredient’ to make it 
the 


as perfect as lay within limited 


power of human ingenuity and experi 


ence, and which would be so broad and 


liberal as to invite all state banks t 
come within its fold. 

The following is an outline of the pro- 
posed amendments to the national bank- 


ing act for the purpose of establishing a 
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fe and elastic national currency: 


SECTION 1. The provision of the na- 
nal banking act requiring the deposit 
bonds to secure circulating notes 
ereafter issued shall be repealed. 
Sec. 2. Allow the banks to issue cir- 
lating notes to the amount of 50 per 
ent. of their paid-up, unimpaired capi- 
tal, subject to a tax of % of I p.c. per 
nnum upon the average amount of cir- 
ilation outstanding for the year; and 
1 additional circulation of 25 per cent. 
their paid up, unimpaired capital, 
ibject both to the tax of one-half of 1 
er cent. and to an additional heavy tax 
er annum upon the average amount of 
ch circulation outstanding for the 
vear; said additional 25 per cent, to be 
nown as ‘‘emergency circulation,” 
Sec. 3. The tax of one half of 1 per 
nt. upon the average amount of circu- 
ition outstanding shall be paid to the 
easurer of the United States as a 
means of revenue, out of which the ex- 
penses of the office of comptroller of the 
irrency, the printing of circulating 
ytes, etc., Shall be defrayed. The ex- 
ess over one-half of 1 per cent. of the 
tax imposed upon the ‘emergency cir- 
lation ’’ shall be paid into the ‘* guar- 
ntee fund” referred to in section 6 
Sec. 4. The banks issuing circulation 
hall deposit and maintain with thetreas- 
rer of the United States a ** redemption 
fund ” equal to5 per cent, of their aver- 
ige outstanding circulation, as provided 
or under the existing law. 
Sec. 5. The redemption of the notes 
f all banks solvent or insolvent, to be 
made as provided for by the existing 
aw. 
Sec. 6. Create a guarantee fund 
through the deposit by each bank of 2 
er cent. upon the amount of circulation 
eceived the first year. Thereafter im- 
pose a tax of one-half of 1 percent upon 
the average amount of outstanding cir- 
ulation, the same to be paid into this 
tund until it shall equal 5 per cent. of 
the entire circulation outstanding, when 
the collection of such tax shall be sus- 
pended, to be resumed whenever the 
‘omptroller of the currency shall deem 
t necessary. 
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The notes of insolvent banks shall be 
redeemed by the treasurer of the United 
States out of the guarantee fund, if it 
shall be sufficient, and if not sufficient 
then out of any money in the treasury, 
the same to be reimbursed to the treas- 
urer out of the ‘* guarantee fund,” when 
replenished either from the assets of the 
failed banks or from the tax aforesaid. 

National banking associations, or- 
ganized after this plan shall have gone 
into operation, may receive circulation 
from the comptroller of the currency 
upon paying into the *‘guarantee fund ”’ 
a sum bearing the ratio to the circula- 
tion applied for and allowed that the 
‘* guarantee fund ”’ bears to the total cir- 
culation outstanding, and to be subject 
to the tax of one-half of 1 per cent. per 
annum, as called for by the treasurer of 
the United States for the creation and 
maintenance of this fund. 

No association or individual shall 
have any claim upon any part of the 
money in said guarantee fund except 
for the redemption of the circulating 
notes of any insolvent national banking 
association. Any surplus or residue of 
said guarantee fund, which may be 
hereafter ascertained or determined by 
law, shall inure to the benefit of the 
United States. 

Sec. 7. The government shall have a 
prior lien upon the assets of each failed 
bank and upon the liabilities of share- 
holders for the purpose of restoring the 
amount withdrawn from the guarantee 
fund for the redemption of its circula- 
tion, not to exceed, however, the 
amount of the failed bank’s outstanding 
circulation after deducting the sum to 
its credit in the redemption fund (sec. 
4) already in the hands of the treasurer 
of the United States. 

Sec. 8. Circulation can be retired by 
a bank at any time upon depositing 
with the treasurer of the United States 
lawful money in amounts equal to the 
sum desired to be withdrawn, and im- 
mediately upon such deposit the tax in- 
dicated in sections 2, 3 and 6, shall 
cease upon the circulation so retired. 

Sec. 9. In the event of the winding 
up of the business of a bank by reason 
of insolvency, or otherwise, the treas- 
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urer of the United States, with the con- 
currence of the comptroller of the cur- 
rency, may, on the application of the 
directors, or of the liquidator, receiver, 
assignee or other proper official, and 
upon being satisfied that proper ar- 
rangements have been made for the 
payment of the notes of the bank and 
any tax due thereon, pay over to such 
directors, liquidators, receiver, assignee 
or other proper official, the amount at 
the credit of the bank in the ‘ redemp- 
tion fund” indicated in Sec. 4. 


We do not offer this plan as a com- 
pleted amendment to the present law, 
but simply as the outline of desirable 
embodying the underlying 
principles necessary, in our judgment, 
for the creation of a 


legislation 
safe and elastic 
currency. It is notour intention to dis- 
turb the existing modest bank circula- 
tion if it shall be deemed to be to the 
best interest of the government and the 
banks to the the 


present. 


continue same for 

Our currency must be supplied by 
the banks, not by the government. The 
latter notes only the condition of trade 
by the rise or fall of its revenue receipts. 
The banks are the arteries of commerce, 
feeling instantly the changes of com- 
mercial activity and intimately acquaint- 
ed with its volume and requirements. 
The muffled sound of loading cotton in 
he South, the 
grain bin in the West, the grinding 


the clattering rill of 


noise of the steam shovel in Mesaba are 
almost instantly converted into dollars 
at the financial centres of our country. 
Hence, our currency must be elastic, 
stretching out over the broad expanse 
of business activity, able to supply its 
fullest wants, and contracting again, as 
the strain 
laxes, 


of commercial vitality re- 
It requires no demonstration or 
argument to prove that a flexible cur- 


rency, responsive to the demands of 
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never be obtained s 
long as the institution issuing the same 


commerce, can 


is required in advance toinvest as much 
money or morein securities to be depos 
ited, as the circulation which it is al 
lowed to issue upon the same, amounts 
to, To be elasticit thust be based upon 
credit, and the institution issuing the 
same must have for its sponsor the nec- 
essary government regulations, super- 
visions and examinations. 

By allowing the banks to issue circula- 
tion to the extent of 50 per cent. of their 
paid-up, unimpaired capital, ample pro- 
vision is made for the very fullest re- 
quirements of trade. The history of 
the state banks of our country furnishes 
convincing evidence of the correctness 
of our position. 

The first bank of the United States, 
which, as well as the second, was al- 
lowed to issue circulating notes equal to 
the amount of its capital, had in 1809 
upon $10,000,000 $4,500,000 
i811, 
upon the same capital, $5,037,000, or 


capital, 


circulation, or 45 per cent.; in 


501-3 percent. The second bank of the 
United States, in 1835, with a capital of 
$33,000,000, had outstanding circulation 
amounting to $17,339,000, or 49% pet 
cent, 

In the Writings of Albert Gallatin, 
Vol. Ill. page 312, we find, speaking 
for the year 1830, the following interest- 
ing fact: ‘Among more than 300 banks 


. 4 statements 


the we have given 
show that the average amount of notes 
issued by the state banks does not, taken 
together, exceed 44 per cent. of their 
capital.’ 

The report made to congress by the 
secretary of the treasury relative to the 


condition of all the banks upon January 


1, 1859, shows that the aggregate bank 
capital upon that date amounted to 
$403,086,000, with total circulation of 
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$193,476,218, being exactly 48 per cent, 
of the capital. It is instructive to note 
from the same report that Massachusetts 
had $61,810,000 bank capital, with $20,- 
$39,000 circulation, or 29 3-5 per cent., 
and Louisiana $24,215,000 capital, with 
$9,094,000 circulation, or 28 3-10 per 
cent. The laws of Massachusetts per- 
mitted circulation to double the amount 
of the capital, while no limit whatever was 
placed upon circulation in Louisiana. 
To provide, however, for very extra- 
ordinary currency demands, such as 
-onfronted us all in 1893, we propose to 
permit the issue of an additional 25 per 
cent., to be known as emergency circu- 
lation, subject to a severe tax. This tax, 
so large as to deprive circulation of 
profit, would prove a safeguard against 
constant expansion and would cause the 
prompt retirement of circulation assoon 


as the urgent necessity for its issue 
ceased. Its mission would be similar, 


but of broader utility,to that of clearing- 
house loan certificates, which performed 
such effective service last year, and by 
vhose use immeasurable losses and ruin 
The tax 
edly severe, otherwise the banks in times 


vere averted. must be mark- 
£ panic would find themselves in a 
helpless condition, having already ex- 
hausted the reserve forces supposed to 
have been provided for such emergen- 
ies. 

The redemption of all notes should be 
made by the government, so that the 
noteholder would not have to wait one 
moment for the redemption of any bill 
he might hold, nor be ata loss as to the 
place of its redemption, nor the certainty 
thereof. 

Our currency must be safe. The guar- 
antee fund as suggested by us is more 
than ample to protect the noteholder as 
well as the government from any pos- 


sible loss. An interesting statement 
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prepared by our friend, the Hon. A. B 
Hepburn, during his comptrollership, 
shows that if there had been no bonds 
at all as security for circulation the total 
loss to this fund since the organization 
of the national bank system would have 
been only $953,000. 

The guarantee fund principle is not a 
new one. New York adopted it in 1829, 
but by an error or accident in framing 
the law it was made to cover the de- 
Each 
bank was required to pay to the state 


posits as well as the circulation, 


treasurer one-half per cent. per annum 
upon its capital stock until 3 per cent. 
had accumulated. In 1848 Millard Fill- 
more, then comptroller of the state, 
showed by his report that the contribu- 
tions to this fund had been $1,876,063, 
and the notes of failed banks amounted 
to only $1,548,558, leaving a surplus as 
against loss by circulation of $327,505. 
As Mr. Horace White very aptly says in 
an address delivered before the Ameri- 
can Academy of Political and Social 
Science at Philadelphia, ‘*‘ This is per- 
haps the most pregnant fact in the his- 
tory of banking in this country.”’ 

Our currency must be national, its 
credit equally good, North, South, East 
and West. 


Commerce knows no state 


lines, and her handmaid, the dollar, 
dare not halt upon the boundary of any 
state, timid as to her rights, hesitating 
as to her reception. 

In closing I desire to express my 
thanks for your patient attention, and 
in passing this subject into your hands I 
can find no better words in urging upon 
you the retention and adoption of the 
national bank system, with the proposed 
amendments, than the following lang- 
uage of our friend, Mr. Horace White, 
whom we allesteem so highly: 

“The public have more confidence in 
the machinery of governmental oversight 
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and enforcement of law under the na- 
tional system than they have under the 
state systems, and this they will continu 

to have, though some state systems are 
They know that the 
national system is uniform. 


as good or better. 
It operates 
in the same way in Washington city and 
Washington state and everywhere be- 
tween. 
the decisions under it, you know all that 


When you know this law and 
is necessary. If you undertake to learn 
and keep track of the banking laws of 
forty-four states and fourterritor:es you 
There 
secure 


will find your task a heavy one. 
to 
uniformity of law in the states touching 


is now a movement on foot 


the marriage relations, wills, convey- 


ances of land and some other things. 
As we actually have uniformity of law 
on the subject of banking, we had better 


keep it.”’ 


DISCUSSION OF THE PLAN AT THE CONVEN- 
TION, 

A. B. Hepburn, ex-comptroller of the 
currency and president of the Third 
National Bank, New York, opened the 
discussion with a strong argument in 
favor of the Baltimore plan. He main- 
tained that 
that is secured by bonds, since the cost 


no currency can be elastic 
of the bonds exceeds the amount of cur- 
rency that can issue; and that a per- 
‘fectly safe currency can be provided 
“without stocks or bonds as security. 
He showed that the experience of the 
Dominion of Canada and the statistical 
history of the national banking system, 
conclusively established the proposition 
that the first lien 


assets, including stockholders’ liability, 


upon a failed bank’s 
together with a moderate safety fund, 
afford ample protection to billholders 
and the guvernmenut that guarantees 
such notes. He punctured the ‘‘free 


coinage of silver’’ heresy, and showed 
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by statistics the loss already incurred 
by the people by reason of past silver 
legislation. He dwelt at length upon 
the necessity for an elastic currency, 
and argued that it should be under na- 
tional control. Should congress provide 
at any time for the retirement of the 
greenbacks or treasurv notes, contrac- 
tion may be prevented by increasing the 
percentage 


of circulation. 


The proposed legislation would enable 


bank-note 


the banks to do, under the proper re- 
strictions and wholesome safeguards, 
what was done during the currency 
famine in 1893 by means of clearing- 
house certificates, manufacturers’ due 
bitls, and other temporary money sub 
stitutes then employed. 

Mr. Hepburn was followed by Robert 
J. Lowry, of Atlanta, who emphasized 
the fact that banks of 


wanted good, sound currency. 


the his section 
He was 
in favor of state banks and the repeal of 
the 10 per cent. tax, but not until uni- 
form laws in all the states have been se- 
cured, with proper safeguards, and su- 
The 
Baltimore plan had received his careful 
consideration; 


pervision, both state and federal. 


the proposed amend- 


ments therein embodied could be made 


the foundation to build 


and lead 


in the end to a satisfactory solution of 


upon 


the vexed question; and were entitled 


of the 
He favored an amendment, 
however, to enable state banks to take 
out currency on the same basis as na- 
tional banks. 

George L. 


to the unanimous indorsement 


convention. 


Christian, president of the 
National Bank of Virginia, Richmond, 
favored 


in 


the main, the Baltimore 


plan. He thought, however, the circu- 
lation of each bank should be fixed at 
75 per cent, of the unimpaired capital 
outright, instead of dividing it up as 
contemplated. He also objected to the 
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name ‘*Emergency Currency,” as it 
sounds panicky, and would engender 
suspicion and distrust. He also thought 
that part of section 6 unreasonable re- 
garding the forfeit to the government 
of money deposited for a specific pur- 
pose, He would go beyond the proposed 
amendments and recommend a repeal 
of the tax on state bank notes, and that 
the comptroller be empowered to desig- 
nate what state banks he deemed in con- 
dition to become banks cf issue on the 
lines already stated. The south is in 
favor of good money, although certain 
parts want silver, because they consider 
it the best they can do. 

Mr, Horace White of New York, 
editor of the New York Evening fost, 
said that he had been invited to come 
to answer objections to the plan, but 
had not heard any thus far. Answer- 
ing Mr. Christian, he saw no objection 


to the admission of the state banks to 


the privilege of issuing notes if they 
comply substantially with the require- 


ments of this plan. As to the objec- 
tion that good banks would be contrib- 
uting to guarantee the notes of bad 
banks, the issue of bank notes is not a 
natural right, but a legislative privilege 
to which the legislature has the right to 
annex conditions. The very smailest 
condition is that the notes shall be se- 
cured, and if a tax of 1% per cent. a 
year, ora deposit of 2 per cent in the 
beginning and then a tax until a certain 
sum is accumulated, is all the condition 
that is required, this would hardly con- 
stitute ground for objection that good 
banks are helping to support and make 
good the deficiences of the bad ones, 
Mr. White congratulated the bankers 
upon having taken up the subject in 
earnest, saying that they were the only 
ones who could handle it, and if they 


199 


agreed upon the Baltimore plan they 
were capable of carrying it out, because 
the bankers would constitute a compact 
and disciplined force, knowing what 
they wanted, as opposed to the undis- 
ciplined force who are crying for fiat 
money of various kinds and do not know 
what they want. 

The proposed amendments were there- 
upon, under the rules, submitted to the 
Executive Council for immediate re- 
port, which was made without recom- 
mendation. 

Congressman Joseph C. Hendrix, 
president of the National Union Bank 
of Mew York, then made a stirring 
speech in favor of the adoption of the 
Baltimore plan, expressing his satisfac- 
tion that the bankers of the United States 
had for once got together behind a 
concrete idea, embodying a right prin- 
ciple, and intended to push it for all it 
was worth. In the past, the banking 
fraternity have been without one con- 
crete, simple principle of currency upon 
which all could stand, and it was now 
time they should become the aggressors. 

Mr. Homer of Baltimore then moved 
that a committee of nine be appointed 
by the chair to formulate a bill and to 
present the same to congress urging the 
enactment of legislation conforming to 
the underlying principles of the plan 
presented, The motion was seconded 
by Mr, W. C. Cornwell of Buffalo, was 
put to vote, and was carried. 

The following committee were there- 

upon appointed: 
Charles C. Homer, Baltimore; A. B. 
Hepburn. New York; Charles Parsons, 
St. Louis; Skipwith Wilmer, Baltimore; 
George L, Christian, Richmond; Joseph 
C. Hendrix, New York; Horace White, 
New York; Robert J. Lowry, Atlanta; 
W. T. Baker, Chicago. 
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First National 
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The Exchange 
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The Equitable 

Western National 
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Howard ... 
Traders 


Total, October end, 1894 


INSTITUTIONS OF BALTIMORE. 


The city of Baltimore, wherein the Twentieth 
Annual Convention of the American Bankers’ 
Association was held, stands at the head of the 
large American cities in the solidity of its bank- 
ing institutions, and in its reputation for con- 
servatism in finance. It holds the unparalleled 
record of passing through all the disastrous 
panics of the country, from and including 1837, 
down to the present time, without the failure of 
a single banking institution, or the loss of a dol- 
lar to any creditor or dépositor during all that 
period. Such a record may well challenge ad- 
miration in view of the large number of banks 
and the magnitude of their transactions, for 
Baltimore is the financial metropolis of the 
South and the Eastern gateway of its com- 
The 
banks in Baltimore are national banks. 


of commercial 
There 
are twenty-two national banks, five state banks, 


merce, large majority 


seventeen savings banks, several trust deposit 
and guarantee companies, as well as a number 
of private banking firms. Following is a state- 
ment showing the capital, surplus, undivided 
profits, and total deposits of the twenty-two Na- 
tional banks of Baltimore city, and the Canton 
National Bank, Baltimore County, and the First 


National Bank of Cumberland, on October 2nd, 
1894: 


Total 
Deposits. 


Undivide. 


Surplus. Profits. 


CaPITAL, 


2,810,534 11 
1.859.144 26 

1,911,712 1 

2,297. .95 61 
1,497,535 27 

2,424,088 5 

15751,914 3 

1,499,318 02 

42761 27 879,758 08 
136,957 51 252539339 74 
8 578,265 05 
500,000 1,009,801 09 
40,000 +623 5 609. 321 Ff 
22,000 785,310 83 
300, 000 2 017,726 66 
100,000 1,402,667 37 
18,000 734579 72 
100,000 2,944,744 13 
80,000 637,583 19 
25,700 619,574,11 
46,000 0550547 53 
21,00° 5+429 22 631,725 30 
2,500 3,096 72 204,537 92 


$1,303,855 23 $31,176,524 63 


1,500,000 
1,210,700 
1,110,000 
1,000,000 
yOO, 000 
500,000 
650,000 
600,000 
512,560 
500,000 
500,000 
500,000 
500,000 
500,000 
500,000 
400,000 
300,000 
300,000 
300,000 
230,000 
230,000 
200,000 
100,000 


500,000 
490 900 
275,000 
200,000 
200,000 
600,000 
325,000 
120,000 
130 000 
500,000 

22,500 


55 993 33 


94,603, 21 
75583 21 
82,570 87 
5,004 84 
10,151 78 
11,370 68 


$13,343,260 


$4,527,700 
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Total, July r:8th, 1894. 
First National of Cumberland............ 


$1,088,553 15 
$27,762 18 


$13,343,260 — $4,527.700 $32 983,097 42 


$100,000 $89,000 $435,904 68 
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Foremost not only among the bankers, but 
universally beloved by the people of Baltimore, 
s Enoch Pratt, merchant, banker and philan- 
thropist. An account of Mr. Pratt’s successful 
career as a merchant, railroad man and banker, 
of his numerous acts of kindness and colossal 
contributions to institutions and charities in aid 
of his fellow man, and of those sterling qualities 
which have elevated him to the highest type of 
manhood, would.make a most useful volume 
for the study and emulation of American youth. 

Mr, Pratt was born in North Middleborough, 
Mass., September 10, 1808, and is now in his 
eighty-seventh year. When twenty-three, he 
came to Baltimore, where he has since passed 
his life. 
business, 


He has not yet given up the reins of 

being president of the Baltimore 
Clearing-House Association, of the National 
Farmers’ and Planters’ Bank which office he has 
held for more than half a century, and also re- 
taining his connection with various other enter- 
One of the most notable of Mr. Pratt's 
public charities, was the founding of the Enoch 
Pratt Free Library. In 1882, he announced to 
the mayor and city council of Baltimore his in- 
tention to donate to the city a public library 
with four branch buildings and a sum of money 
tor its maintenance. The whole gift amounted 
to $1,145,833.33. The main and branch buildings 
were transferred to the city and in addition a 


prises. 


$12,500 was added. The city on its part is for- 


NATIONAL FARMERS’ & PLANTERS’ BANK, 


ever bound to pay to the library the sum of 
$50,000 annually, which foresighted provision 
insures the maintenance of the library, what- 
ever the fate of the original contribution; al- 
though in fact the investment of the fund has 
yielded sufficient to pay the annuity. 
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THE NATIONAL FARMERS’ AND PLANTERS’ BANK, 


Enoch Pratt, President, Richard Cornelius, 
Cashier, was established in 1836, Its condition 


RICHARD CORNELIUS. 


at the close of business on October 2nd, 
showed: 


1894, 


RESOURCES, 
Loans ond GlscOmGts.... ccceccsescs 2,686,185 o4 
Stocks and bonds 98,196 99 
50,000 00 
1,000 00 
1,079,715 34 


$3,915,097 37 


Cap tal stock 

Surplus 

ee eee 
Circulation 


$ 800,000 00 
600,000 00 
50,648 82 
40,360 00 


Deposits 2,424,088 55 


$3,915,097 37 

Richard Cornelius, the cashier, has been in 
the service of the bank for forty-one years and 
cashier for twenty-seven years, and his efficient 
methods have contributed to the bank’s success. 


THE MERCHANTS NATIONAL BANK. 


The Merchants National Bank of Baltimore,of 
which Mr. Douglas H. Thomas, first vice-presi- 
dent-elect of the American Bankers’ Association 
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is president, is one of 
the oldest and largest 
banking institutions of 
the country, dating its 
inception back to 1791, 
when the United States 
Bank was established. 
The Merchants Bank of 
Baltimore was incorpor- 
ated in 1835 as the suc- 
cessor of the branch 
bank of the United 
States at Baltimore, buy- 
ing the assets and build- 
ing of the latter institu- 
tion. The original cap- 
ital was $2,000,000, all 
of which was subscribed 
several times over. In 
1843, by decision of the 
stockholders, the capital 
was reduced to $1,500,- 
ooo which was accom- 
plished by purchasing 
$500,000 of the stock of 
the bank originally sub- 
scribed for by the State of Maryland. The 
bank has always enjoyed the confidence of the 
public and a large share of its patronage. The 
new building of the bank, corner South and 
Water streets, now nearing completion, will be 
one of the handsomest ani most substantial 
bank buildings in the country, An excellent 


view of the harbor can be obtained from the 


NATIONAL EXCHANGE BANK. 


roof, In addition to the bank's capital of $1,- 
500,000, it has a surplus ot $650,000. Douglas 


THE MERCHANTS NATIONAI 
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BANK. 


H. Thomas, its president, has been identified 
with the bank since 1880, and its president 
since 1886. Edward H. Thomson, cashier, has 
been with the bank since 1873, and was made 
cashier in 1886. 


THE NATIONAL EXCHANGE BANK. 


The National Exchange Bank of Baltimore, 
established in 1865, is located upon the 
main floor of its own building, a handsome 
five-story structure of red brick, erected in 
1884, fronting on Hopkins Place, Liberty 
and German streets, in the heart of the 
wholesale district of the city. It has been 
conservatively managed and has a firm hold 
in the confidence of the public. It receives, 
on equitable terms, the accounts of banks, 
bankers, trustees, corporations, firms and 
individuals, acts as reserve agent for na- 
tional banks, and makes a specialty of col- 
lections. Mr. William T. Dixon, the presi- 
dent, was born in Baltimore in 1841. He is 
also president of the Johns Hopkins’ Hos- 
pital and also of the Dixon, Bartlett Com- 
pany, and is identified with many other 

important business interests. 

J.E. Hurst, vive-president is the senior member 
of Hurst, Purnell & Co., leading wholesale dry- 
goods firm of the city; and Mr. Job Scott, the 
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cashier, has been serving in his present capacity 
since June 1, 1883, and has been identified with 
the bank for nearly 30 years. Following is a 
statement of the bank’s condition at the close of 
business October 2, 1894, condensed from report 
to the comptroller of the currency: 
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THE GERMAN AMERICAN BANK. 


This is one of the leading state banks of Bal- 
timore. It is located at 524 Broadway. The 
bank has a capital stock of $300,000, a surplus 
of $50,000. and undivided profits, $45,000, Its 








WILLIAM 


RESOURCES, 


Time loans and discounts......... $1,184,316 00 
U. S. bonds for circulation 180,000 00 
Premium on bonds and stocks.... 17,341 25 
Banking house and fixtures 112,000 00 
Demand loans......... $266,754 19 
Baltimore city stock... 87,000 00 
Cue from reserve ag’ts 91,917 80 
Due from other banks. 138,374 70 
Cash on hand 345,757 41 


— — , 929,804 10 


$2,423,461 35 
LIABILITIES, 


Capital stock 
Surplus... 


Undivided Profits 55,993 33 


175,993 33 
148,150 00 
1,OoIt 00 
1,498,307 02 


Circulation 
Dividends unpaid 
Deposits 


$2,423,461 35 


T. Dixon. 


business is chiefly in the interest of the eastern 
section among the manufacturers and canned 
goods packers. The bank was organized in 
1871 by William Schwarz, now deceased, as 
president, and Alex. Y. Dolfield, who has been 
cashier since its inception. The president of 
the bank, Mr. N. M. Smith, is president of the 
Smith & Schwarz Manufacturing Company. The 
state banks of Baltimore are under the super- 
vision of the national bank examiner, and are 
required to publish statements when called 
upon by the comptroller of the currency. 


THE DROVERS AND MECHANICS’ NA- 
TIONAL BANK. 


This bank which has recently moved into its 
handsome new building at the cornerof Fayette 
and Eutaw Streets, was established in 1875 at 
the corner of Baltimore and Carey streets, from 
whence it removed in 1880 to a building on its 
present site. The bank has had an exceptionall 
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successful career,and enjoys a large 
share of patronage. Mr. James 
‘Clark, its president, is a business 
man of wide experience, and a con- 
servative and successful financier. 
Mr. J. D. Wheeler, who has filled 
the office of cashier from its organiz- 
ation down to the present time, has 
the credit of establishing the bank, 
and has been largely instrumental 
in building up its fine business. Mr. 
Wheeler was born in Baltimore in 
1846, and is descended from ances- | 
tors who came to Maryland with 
Lord Baltimore in 1634. He was 
with the First National Bank of Bal- 
timore for nine years, leaving that 
institution to establish and assume 
the cashiership of the Drovers and 
Mechanics. He is a popular, affable, 
entertaining man,a far-sighted finan- 
cier, and stands high in the com- 
munity. The bank’s new building 
is equipped with complete safe de- 
posit vaults of the latest and most 
approved design, containing a large 
number of safe-deposit boxes. It 
has a capital of $300,000, surplus 
and undivided profits of $182,570.87, 
and deposits at the date of its las 
statement, October 2nd, of $2,043,- 
919.13. DROVERS’ AND MECHANICS’ NATIONAL BANK, 


THE PEOPLES’ BANK OF BALTIMORE. 


This bank was chartered in 1856 and owns 
the very extensive and handsome structure on 
the corner of Sharp and Lombard Streets, where- 
in its business is conducted. The bank has a 
paid-up capital of $225,000; surplus of $10,000, 
and undivided profits of $11,000. Its officers 
are J. H. Judik, president; H. S. Platt, vice- 
president; Joseph A. McKellip, cashier. 


THE GERMAN BANK OF BALTIMORE 
CITY. 


This institution has a capital of $400,000 and 
a surplus of $100,000. It was organized in 1868 
under the name of the German Savings Bank. 
In 1881 it procured a new charter under the 
name of the German Bank of Baltimore City. 
Mr. Charles Weber was president until his death 
in 1884, when he was succeeded by Mr. A. H. 
Schulz, who now fills that office. Mr. A. Weber, 
the present cashier of the bank, is a son of Mr. 
PEoPLES’ BANK OF BALTIMORE. Charles Weber. The bank’s business is among 


‘Ta 
Hed 
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general mercantile and industrial concerns, It 
is understood that the bank will shortly reor- 
ganize under the national banking law. 


FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND. 


The Fidelity and Deposit Company of Mary- 
land, whose handsome nine-story granite build- 
ng is illustrated in the accompanying sketch, 
ranks the second 


largest corporation ofits 


haracter in thiscountry. While it accepts de- 


A 
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to more commodious ones, only to find, in a 
few months, that these also were inadequate. 
It was then determined to erect the beautiful 
home now occupied by the company, intowhich 
it moved on September 24, last. This building 
cost over $500,000 and is generally considered 
one of the finest specimens of architectural 
handiwork in the city of Baltimore. It is one 
of the landmarks of the city, and few visitors 
from other cities fail to visit it and to avail 
themselves of the advantages its location offers 
to view the city from its roof, 
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posits subject to check,-allowing interest on 
same, and also has a splendidly equipped safe- 
deposit vault, its main business is that of guar- 
anteeing faithfulness. 

It was but little over four years ago, that this 
company, through the efforts of Mr, Edwin 
Warfield, its present president, started upon its 
career. A small second-story room in a building 
located in the central part of Baltimore, was 
ample accommodation for the infant, for a short 
time. It soon outgrew these quarters and moved 


WARFIELD. 


The Fidelity Company’s resources amount to 
$1,300,000. This amount is derived from the 
following sources: Cash capital, fully paid up, 
$500,000; stockholders’ liability, $500,000; and 
surplus reserve and undivided profits, $300,000. 
* The bonding business of the company covers 
a wide field. It is accepted as sole surety on 
all bonds given to the United States government 
and its business in bonding distillers, collectors 
of internal revenue and customs, postmasters, 
postal clerks and other government officials, is 
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of itself very large. The bulk of the business, 
however, is done in bonding those occupying 
positions of trust including bank officers and 
employees, and employees of railroad, express, 
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Atlantic to the Pacific, all of whom report direct 
to the home office in Baltimore. Its executive 
officers are Mr. Edwin Warfield, President; Mr. 
Herman Bosler, Secretary and Treasurer; and 
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and telegraph companies. And as its bonds are 
accepted by all courts it becomes surety for ex- 
ecutors, administrators, guardians, trustees, re- 
ceivers, etc. 

The entire United States isthe field of oper- 
ation occupied by the Fidelity Company. It 
has agents in nearly every large city from the 
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Cc MPANY OF MARYLAND. 
Messrs. H. Crawford 
Stonebraker, Vice-presidents. 
which embraces some of the most prominent 


men in the South, is as follows: 


Black and Joseph R. 
Its directory, 


Lloyd Lowndes, Pres Second National Bank of 
Cumberland, Pres. of the Union Minirg Co. and Pres. 
of the Potomac Coal Company; Robert Ober, Pres. G. 
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)ber & Sons’ Co., Director of Farmers’ and Merchants 
Nat. Bank; Thomas C. Basshor, of Thomas C. Basshor 
& Co., Director of Traders’ Nat. Bank and Maryland 
Sav. Bank; Jos. R. Stonebraker, of Jos. R. Stone- 
Braker & Co.; John H. Wight, Treasurer of the Sher- 
wood Distilling Co.; Clinton P. Paine, Capitalist, Di- 
recto of Maryland Sav. Bank, of Associated Firemens’ 
Insuranee Co.and Sonth Baltimore Car Works; George 
Warfield, Pres of hester River Steamboat Co.; Jas. 
D. Mason, Pres. of James D. Mason Cracker Co., Di- 
rector Continental Nat. Bank; H. Crawford Black, 
Pres. of the Black, Sheridan & Wilson Co.. Pres. Bar- 
ton and Georges Creek Val. Coal Co., Director Nat’l 
Union Bank and Treasurer Potomac Coal Co.; B F. 
Deford, of Deford & Co.—Director of Mt. Vernon Co, 
of the Baltimore Equitable Society and of Nat'l Ex. 
Bank; Frederick H. Smith, Consulting Engineer; Geo 
M. Upshur, Lawyer, ex-Speaker of the House of Dele- 
gates of Maryland; John Sheridan, V. P. First Nat'l 
Bank of Piedmont, W. Va., Vice-pres. 1st Nat. Bank of 
Gainesville, Fla ; John K Shaw, of Shaw Bros.; Sey- 
mour Mandelbaum, of Henry Sonneborn & Co.; Fran- 
cis E. Waters, of R. T. Waters & Sons, Sec’y and 
l'reas. of Surrey Lumber Co. and the S. H. S. R.W. Co. 
Charles E. Fink, Lawyer; J. H. Bosler, President of 
the Car Works of Carlis!e, Pa., V. Pres. of the S. 
Omaha Land Co, Director of the Carlisle Deposit Bk., 
Merchants’ National Bank of Carlisle and of C.V.R.R.; 
Thomas A. Whelan, Lawyer; Henry A. Parr, of I. M. 
Parr & Sons, ex-president of Corn & Flour Exchange; 
Solomon Frank, of Frank & Adler, Director of Manfs. 
Nat. Bank, South Baltimore Foundry and Ryan- 
McDonald Mfg. Co; Wilbur F. Jackson, Pres. Con- 
tinental Nat. Bk.; Edwin Warfield, Lawyer, Ex-Sur- 
veyor of the Port of Baltimore; Hon. A. P. Gorham, 
United States Senator, 


Hon. Epwin WARrFIE1D., 
Edwin Warfield, president of the Fidelity, was 
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born at Oakdale, Md., May 7, 1848, coming 
from Revolutionary stock, and his ancestors 
were among the first settlers of Maryland, At 
the age of 18, he taught school and studied law. 
He was state senator from 1881 to 1886, in which 
latter year he was made president of the Senate. 
On April 5. 1886, he resigned and was made 
Surveyor of the Port by President Cleveland. 
When Mr. Cleveland was defeated in 1888, Mr. 
Warfield decided to give up politics and turn his 
attention to business. He conceived the idea 
of starting a company that would make the 
security business its main feature. He accord- 
ingly prepared the charter of the Fidelity and 
Deposit Company of Maryland and invited a 
number of the leading capitalists of Baltimore 
to co-operate with him in its organization and 
establishment. ‘The rapid growth and wonder- 
ful success of the company in the 4% years 
of its existence, has been largely the result 
of Mr. Warfield’s individual energy and effort. 

The ‘‘Daily Record” of Baltimore is another of 
Mr. Warfield’s successes. In 1887 he bought 
the ‘‘ Maryland Law Record” which ia 1888 he 
changed to a daily issue under the name of the 
‘* Daily Record.” This paper has now become 
the leading medium of the legal and real-estate 
news of Baltimore, and the handsome Record 
Building, at the corner of St. Paul and Fayette 
Streets, is a standing indication of 
perity. 


its pros- 
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THE VARYING STATE LAWS GOVERNING COMMERCIAL PAPER. 


An Address by Mr. Thomas B. Paton of New York before the 20th Annual Convention of the American 


Bankers’ Association, held at Baltimore Octot er 10, 1894. 


Mr. President and Gentlemen:— 

At the last convention I was honored 
with a request to prepare for delivery 
at the present gathering, a paper upon 
the laws of the different states affecting 
the collection of commercial paper. The 
idea underlying the suggestion was that 
it would be a useful thing for all bank- 
ers, doing more than a strictly local 
business, who occasionally acquire paper 
originating and payable in states other 
than their own, to have a more accurate 
knowledge of any peculiarities or devia- 
tions from the simple law merchant ex- 
isting in statutes or decisions of other 
states, which might constitute unforeseen 
barriers to the prompt collection of pur- 
chased paper at its full face from all 
parties apparently liable. 

No one will gainsay the great value 
which an accurate exposition of varying 
state laws governing commercial paper 
in all their infinity of detail and differ- 
ence, would have for the banking and 
business community, but, gentlemen, 
the task is entirely beyond the domain 
of a twenty-minute address. Months 
for preparation and days for delivery, 
would rather be the measure of time re- 
quired to adequately describe the variety 
of state statute and decision entering 
into the question of the collectibility cf 
that numerous class of paper instru- 
ments now dealt in by the commercial 
world. What, then, can be said upon 
the subject within the limited time al- 
lotted, that will prove of sufficient value 
or interest to merit your attention? The 


utmost I can hope to do is to present, 
in the most general way, a few of the 
peculiarities and conflicts of statute and 
decision, that contribute to make our 
national law of commercial paper incon- 
gruous and unsuited to our needs; and 
upon this to base a plea, by no means 
new, but nevertheless urgent, for sim- 
plicity and uniformity in the laws which 
govern the subject. 

At the present day we have no gen- 
eral commercial law worthy of the name; 
but in those matters of interstate deal- 
ing common to all, the citizens of one 
state often find, to their surprise and 
loss, that the legal effect and meaning of 
a contract, perfectly well understood at 
home, is entirely different abroad. In 
place of a general commercial law, we 
have a general commercial conflict of 
law, and wise indeed is the merchant or 
banker who is able to tell, in all cases, 
the enforceable value of a note or bill, 
an indorsement or guaranty, coming 
from a foreign state. 

In some of the states there are stat- 
utes that alter and modify the law mer- 
chant as it is generally understood and 
acted upon, and present peculiar pro- 
visions that are not universally known 
by the commercial world. We may 
take the state of Mississippi as a con- 
spicuous example. In many of the 
states the English statute of Anne which 
placed promissory notes upon the same 
negotiable footing as inland bills of ex- 
change and thus made them adaptable 
to the needs of commerce, has been sub- 
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stantially re-enacted; but in Mississippi 
they have what is known as an anti- 
commercial statute, whose anomalous 
provisions I will state: 


The statute, after providing that all 
promissory notes and other writings for 
the payment of money may be assigned 
by indorsement, reads: 


‘* And in all actions on any such as- 
signed promissory note, bill of exchange 
or other writing for the payment of 
money or other thing, the defendant 
shall be allowed the benefit of all want 
of lawful consideration, failure of con- 
sideration, payments, discounts and set- 
offs made, had or possessed against the 
same previous to notice of assignment 
in the same manner as though the suit 
had been brought by the payee,’’"—the 
statute, however, giving a right of ac- 
tion against the indorsers. 

The purpose of this statute, as an- 
nounced by the courts, is to confer on 
the maker the same benefit of defenses 
against a remote transferee that he 
might set up against the payee before 
notice of assignment, but it has been 
confined in its operation to paper pass- 
ing by indorsement, and does not apply 
to dearer paper, which passes by deliv- 
ery. 

In other words, we see that it is the 
anomalous policy of the sovereign state 
of Mississippi to take from all commer- 
cial paper, not payable to bearer, that 
negotiable quality by which alone it can 
pass current by indorsement throughout 
the commercial world. Even though 
the maker of a promissory note in Miss- 
issippi should desire to free his paper 
from this legislative clog on its nego- 


tiability and make it acceptable for com- 


mercial purposes, it would seem that 
he cannot effectually do so. A decision 
has been rendered by the Mississippi 
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supreme court* that even though a 
promissory note contains on its face a 
waiver of all defenses, this does not 
preclude the maker from reJying on the 
statute in a suit by an indorsee for 
value. Apparently, then, Mississippians 
must be much hampered in their dealings 
with citizens of other states by their in- 
ability to issue paper negotiable by in- 
dorsement; and on the other hand, the 
existence of this anomalous statute is a 
veritable trap for the unwary, as is 
proved by the numerous decisions deny- 
ing recourse to indorsees for value. Let 
all such take warning from the language 
of the supreme courtof Mississippi used 
in a case decided in April of this yeart 
and look before they leap. The court 
says: 


‘*Persons who deal with the payees 
of notes and bills of exchange which are 
subject to our anti-commercial statutes, 
must look to them for indemnity against 
losses by reason of the non-liability of 
the maker because of want or failure of 
consideration of the instrument. The 
maker of a note may, it is true, estop 
himself to deny the existence of a con- 
sideration for the promise he makes; 
but the mere execution of a note in good 
faith, knowing or expecting it to be 
discounted or disposed of by the payee 
to any. one of the public, or to some 
particular individual, cannot operate as 
an estoppel. To so hold would be to 
repeal, in effect, the statute by which the 
defenses enumerated are allowed,” 


Let me turn to another matter of pe- 
culiarity in another part of the country. 
By the prevailing law merchant, an in- 
dorser of commercial paper which is not 
paid at maturity becomes absolutely 
liable, equally with the maker, upon 





*Union Bank v. Frazer, 63 Miss. 231. 
+ Weis v. Basket. 
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the simple condition that proper demand 
of payment is made, and notice of dis- 
honor given. But in at least two of the 
states, Illinois and Colorado, this result 
does not follow. The statutes there 
declare that the holder must first sue 
the maker at the first term of court; and 
it is only after failure to collect of the 
maker by suit that the indorser, termed 
an assignor, becomes liable. If suit is 
not brought against the maker at the 


first term of court after maturity of the 


paper, the assignor is discharged unless 
the holder is able to affirmatively prove 
that suit against the maker would be 
unavailing, or that he had absconded, or 
resided out of the state, 

The operation of thislawis frequently 
attended with disastrous result to the 
holder of such paper. 


If he brings suit 
against the maker, it gives the indorser 
an opportunity to dispose of his property 
in the interim and escape payment. If, 
on the other hand, the holder proceeds 


against the indorser in the first instance 
taking his chance of proving the maker 
insolvent, heis likely to fail in his proof, 
for the maker will swear that had he 
been promptly sued, he had property 
out of which the money could have been 
made. The president of one of the na- 
tional banks in Chicago(Mr. J.J. P. Odell) 
in an address before the Bankers’ Club 
of that city, denounced the Illinois stat- 
ute as unworthy of a great commercial 
state and described the great losses that 
may result under it to holders of Illinois 
paperin other states who are unaware 
of its provisions. I will quote a portion 
of his remarks: 

‘* Most business men of Illinois, and 
probably most of our adult people, un- 
derstand the features of this anomalous 
law and govern themselves accordingly. 
The rest of the commercial world are in 
ignorance of it. The exchanges carried 
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on annually between this great state 
aud other states and nations, run away 
into the billions. Commercial paper 
made, indorsed and payable here, to the 
amount of many millions of dollars, is 
issued in the course of trade to people 
in nearly every civilized community of 
the globe. * * * Many millions in 
bonds and business paper made and in- 
dorsed in other states, but payable at 
some bank or trust company in Chicago 
are annually put incurrency throughout 
the country. Their negotiability and 
the liability of indorsers thereon are 
governed by the law of Illinois. Thus 
this absurd statute is imported, unbe- 
known, into every such security made 
elsewhere and payable here. 7. 
It is not too much to say that ignorance 
of the peculiarities of this statute causes 
an annual loss to holders of our paper, 
living out of the state, amounting to a 
million dollars or more, and no end of 
embarrassment. * * * The holder 
‘ be- 
tween the devil and the deep sea’ for a 
remedy. Whether he should first 
attack the maker or the indorser, he 
can seldom determine with certainty. 
Either course is dangerous. Halting 
between the two, he frequently does not 
act at all, or acting, finds at the end of 
a lawsuit that the remedy adopted was 
the wrong one, and so loses his debt al- 
together. Illinois bankers seldom suffer 
in the way indicated. They know our 
law and avoid its force by requiring 
guaranties instead of indorsement, but 
their customers, and banks and business 
men in other states meet continued 
losses by reason of the abominable locai 
statute to which I have referred.” 


of a dishonored note is oftentimes 


Another matter of which the purchaser 
in a foreign state may not be apprised, 
is that in certain states only those 
promissory notes are invested with the 
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negotiable quality, which are made pay- 
able at some designated bank. In Ind- 
iana, for example, it is provided by 
statute that promissory notes to be ne- 
gotiable independent of equities, must 
be payable to order or bearer and in a 
bank in Indiana. In Kentucky, only 
such promissory notes as are made pay- 
able and negotiable at a bank incorpor- 
porated by Kentucky law, and are in- 
dorsed and discounted by the said bank 
or some other bank in Kentucky, are 
negotiable like foreign bills of exchange, 
All other bonds, bills and notes, are as- 
signable subject to defense. In Vir- 
and West Virginia negotiable 
notes and checks must be made payable 
in the state ‘‘at a particular bank, or 
at a particular office thereof for discount 
and deposit, or at the place of business 
of a savings institution or savings bank, 
or at the place of business of a licensed 
broker.” 


ginia 


I have merely touched upon a few, 
out of many, matters of peculiarity in 
the statutes of particular states which 
place their laws out of harmony with 
the law merchant, as generally under- 


stood. Instances might be multiplied, 
would time permit, showing divergen- 
cies in statutory provisions affecting the 
maturity of commercial paper falling 
due on holidays, and in matters 
grace; differences of statute regulating 
the time when demand notes are to be 
regarded as due; differencesin the mat- 
ter of the validity of written and verbal 
acceptances; and upon 


of 


a variety of 
other subjects—all contributing to the 
perplexity of the commercial holder. 
Apart from statute, there is probably 
an even greater conflict of judicial de- 
cision between the courts of the various 
states upon the subject of commercial 
paper; and not only this, we frequently 
find an equal conflict between two sets 


STATE LAWS, 2tt 
of courts in the same state, for the fed- 
eral courts apply their own rules in mat- 
ters of commercial law, and refuse to be 
governed by state decisions. 

Take the case of the simple promis- 
sory note given to the merchant in 
one state by his customer in another, 
upon which the maker has procured the 
indorsement of A before delivering it to 
the payee, in order to make an accept- 
able security. A conclave of doctors di- 
agnosing the malady of an _ afflicted 
patient, could not, differ more widely 
than do the various courts in determin- 
ing the nature of As contract. There 
are no less than four different judicial 
conceptions of it, each having the force 
of law where proclaimed. 

If Ais sued upon the note in the fed- 
eral courts, or in Maine, Missouri, Mas- 
sachusetts and some of the other states, 
he can be held asa joint maker. Notso 
if sued in the courts of New York or 
Pennsylvania. There he 1s presump- 
tively a second indorser, not liable to the 
payee at all; and to hold A as surety or 
guarantor in those states, the intention 
of A, when he signed, to give credit to 
the maker with the payee must be af 
firmatively proved, In still other states 
A is declared to be, presumptively a 
guarantor, and in Nevada the court, 
adopting this construction, has gone to 
the length of holding that A, as guar- 
antor, is not liable at all, unless there 
was a contract in writing expressing 
the consideration for his undertaking, 
such a writing being required to hold a 
guarantor under the Statute of Frauds 
of the state. Finally, if A is sought to 
be held in the states of Alabama, Cali- 
fornia, Indiana, Wisconsin, and some 
others, demand and notice will have to 
be proved, for in those states he is held 
to be a first indorser. The merchant or 
banker holding notes of this character, 
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payable in a foreign state, may well be 
perplexed over his rights against the 
credit signer, and become a zealous ad- 
vocate for that uniformity of state laws 
which will provide one simple rule of 
construction of a contract of this char- 
acter. 

Then we may notice the case of the 
banker to whom is transferred a note 
or bill as collateral security for a pre- 
existing debt. If the paper is to be en- 
forced in the courts of California, Con- 
necticut, Georgia, Illinois, Indiana, 
Louisiana, Maryland Massachusetts, 
Michigan, Minnesota, New Jersey, Ohio, 
Rhode Island, South Carolina, Texas, or 
in the federal] courts, the consideration 


will be held sufficient to make the 


transferee a holder for value, and he 
can enforce the paper free from defenses, 
On the other hand, the courts of Ala- 
bama, Arkansas, Kentucky, Missouri, 
New Hampshire, New York, Pennsyl- 


vania, Virginia and Wisconsin deny 
that a pre-existing debt constitutes a 
valuable consideration, and failure of 
consideration, fraud in inception, or 
other grounds of defense are admitted 
to defeat recovery. 

Let us consider the-result of the doc- 
trine of the supreme court of the United 
States upon this subject. That court 
having decided that a pre-existing debt 
is a valuable consideration, if the holder 
can so arrange as to get his case into 
the federal court, he need have no fear 
of defenses, although the law of the 
state where the paper was made and is 
to be performed would not permit re- 
covery. If the amount is large enough 
to justify it, he may, it necessary, 
change his residence long enough to 
bring suit and get judgment in a fed- 
eral tribunal. By such change he can 
convert that which was no claim into a 
valid demand, and paper originating 


THE BANKING LAW JOURNAL. 


without consideration, or by fraud, not 
originally collectible from maker or ac- 
ceptor, will thus be transformed into a 
binding contract without their consent. 
These remarks apply equally to any 
class of paper upon which the federal 
court has placed a construction more 
favorable to the holder than that of the 
courts of individual states. They lead 
to the unhappy conclusion that the 
rights of parties are frequently made to 
depend not so much upon settled rules 
of law, as upon such fragile contin- 
gencies as the choice of courts and 
changes of residence. There could not 
be a stronger argument for uniformity 
than such situations present. 

Passing to another instance of con- 
flict, we have the ordinary form of prom- 
issory note or bill of exchange to which 
has been added a provision for payment 
of exchange on a place other than that 
where payable. This instrument is or 
is not a good negotiable security accor- 
ding to the particular state in which it 
may chance to be payable and enforce- 
able. In Michigan, Wisconsin, and 
perhaps one or two other states, it is 
upheld and enforced as negotiable paper. 
On the other hand, it is declared non- 
negotiable by the courts in the states of 
North and South Carolina, 
North Dakota, Missouri, and by a num- 
ber of the federal courts. Neither the 
supreme court of the United States, nor 
the courts of New York, Pennsylvania 
or Massachusetts have yet declared upon 
this question. 

Another instance: The promissory 
note which has a provision inserted for 
payment of a reasonable-attorney’s fee 
in case of suit. Here a majority of the 
courts that have passed upon this form 
of note, uphold its negotiability. Ark- 
ansas, Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Montana, Ne- 


Illinois, 
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»raska, Texas and some of the federal 
ourts take this view. But again, there 
sa contrariety. Missouri, Minnesota, 
North Carolina, South Carolina, Cali- 
fornia and Pennsylvania think otherwise. 
Verily, the banker or merchant, engaged 
in interstate operations and dealing in 
these and similarly afflicted forms of 
paper, must be constantly on the 
ilert to correctly gauge what he ac- 
quires, Instances might be multiplied, 
but time rolls on, 

I need only mention by name the 
bank check to call to your mind the wide 
conflict of decision in a large number 
of the states over its effect as an assign- 
ment of the fund on deposit, prior to 
acceptance, and as vesting a right of 
action in the holder against the bank, 
I cannot further prolong the particular- 
ity of illustration, else it might be use- 
ful to examine into that class of instru- 
ments used as collateral security, such 
as corporate stock, bills of lading, ware- 
house receipts, and the like, and by not- 
ing a similar conflict of statute and de- 
cision upon these subjects, still further 
emphasize the necessity for uniformity 
in the laws throughout the states. 

The necessity for uniformity is more 
pressing in the case of commercial 
paper than in that of any other subject. 
By the use of commercial instruments, 
the vast and increasing volume of inter- 
state trade and business is daily carried 
on State are entirely effaced 
and the people of the country are essen- 
tially one in their business intercourse. 
Banker and depositor, merchant and 
customer, manufacturer and consignee, 
respectively resident in different states, 
constitute nevertheless a single com- 
mercial community, whose _ interests 
demand and needs require that their 
daily transactions should be governed 
by one uniform law, and that a bill or 


lines 
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note meaning one thing in one state, 
should mean the same thing in every 
other state. As it is now, the banker or 
business man who acquires commercial 
paper payable in a state other than his 
own and who contemplates the diff- 
erence in state statutes and the variety 
of judicial construction respecting one 
and the same instrument must often be- 
come involved in a fever of doubt as to 
exactly where he stands in the matter of 
its collectibility. Instead, he ought to 
be able to feel that the same rules of 
law govern its construction and oper- 
ation in Illinois,as in New York, and 
that under the laws of the one state he 
is required to take the same steps, and 
no others, to preserve his rights against 
all parties, that he isin the other. To 
quote from a report made by a com- 
mittee on the uniformity of laws to the 
American Bar Association in 1891: 
‘* Variance, dissonance, contradiction, 
nay, any unnecessary diversity in the 
50 subdivisions of the American people, 
in the general laws affecting the whole 
people in their business and social rela- 


tions, cannot but produce perplexity, 


uncertainty and damage, Such diver- 
sity, always an annoyance, is often a 
nuisance. It is harmful and injurious 
in the same way, in kind if not in de- 
gree, as it would be for us to have fifty 
different languages or 50 different metric 
systems. The business man may well ask 
why should not the meaning and effect 
of a promissory note, a bill of lading or 
a guaranty, be as certain, definite and 
practically identical in all the states as 
the meaning of the words in an Ameri- 
can dictionary, and for the same reason, 
the common convenience of all. Ob- 
viously, the vast volume of interstate 
trade and commerce and 
dealings of all kinds 
range and complexity 


business 
growing in 
to enormous 





214 THE BANKING 


proportions, is entitled to the protection 
and advantage of substantially uniform 
laws.” 

The practical problem of how best to 
effect the desired uniformity remains. 
This I can merely touch upon. Relief 
must come from the legislatures as dis- 
tinguished from the courts. There is 
too much pride and tenacity of judicial 
opinion toadmit of previous decisions 
being overruled to bring the doctrine of 
the courts of one state into harmony 
with those of another. The legislatures 
of a number of the states have already 
authorized commissioners to examine 
certain subjects and to meet in conven- 
tion and draft uniform laws to be sub- 
mitted for the approval and adoption of 
their respective states. The good work 
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will contimue as time progresses. When 
we remember that within the last two 
years a number of the states have, for 
reasons of uniformity, changed their 
holiday laws by making paper maturing 
on holidays, fail due on the succeeding 
instead of the preceding day, and also 
that within the same period, and large- 
ly through the efforts of this Association, 
several states have passed laws abolish- 
ing days of grace, it is not too much to 
hope that before the end of the century 
there will exist that uniformity and sim- 
plicity in the laws of commercial paper 
so much to be desired, and under which 
business can be conducted from one 
end of the country to the other, free 
from the doubt, vexation and causes of 
loss that now exist. 


THE KENTUCKY BANKERS’ 


ASSOCIATION. 


Clinton McClarty, secretary of the Kentucky 
State Bankers’ Association, has completed the 
programme for the annual convention which is 
to be held in Paducah, Ky., October 17 and 18. 
There are over 200 state and national banks in 
Kentucky that are members of the Association, 
and each bank is expected to send one or more 
representatives 
fied his willingness to attend the convention and 
speak on one of the leading financial questions 
ot the day, provided he can leave Washington 
at that time. 


Comptroller Eckels has signi- 


The following is the programme: 

‘*The Panic of 1893’—Avery Winston, of 
Lexington. P. Helm, of 
Unemployed 
Channels of 
of Bowling 
‘*Financial institutions from a_Bor- 
rower's standpoint”—J. L. Smyser, of Louis- 
ville. 


‘* Taxation ’—James 
Louisville. ‘* How to bring the 
Money of the Country into the 
Commerce’’—C. G. Smallhouse, 


Green, 


‘*Conservatism Not Repugnant to Pro- 
gressive Banking’—J. D. Powers,of Owensboro. 
‘“*The Relations between Capital, Labor and 
Agriculture.”—M, G. Cope, of Paducah. 





LEGAL DECISIONS. 


BANKING LAW. 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application, 


THE CONSEQUENCES OF DELAY IN PRESENTING A BANK CHECK. 


IMPORTANT POINTS IN THE LAW OF CHECKS REVIEWED BY THE SUPREME COURT 
OF ALABAMA. 


Industrial Trust, Title and Savings Co. v. Weakley, Supreme Court of Alabama. 


June 13, 1894. 


1. Defendant drew his check in favor of Nin payment ofanote Atthetime, the bank was indebted to 
him, for services and for checks in his hands to an amount which, with his balance, was more than the check 
vas for. Pefore drawing the check, defendant arranged with the cashier of the bank that it would be paid. 
When defendant gave the check to N, on June 16, 1891, he directed him to goto the bank, which was across the 
street,to get hismoney. Instead, defendant indorsed the check to plaintiffs and sent it to them at Philadelphia, 
and the bank suspended June 22, 1891, before it was presented for payment. Held, that defendant was dis- 


cha ged from liability onthe check. 


2. The damage sustained by defendant by reason of the failure to present the check, was not the amount 


f defendant’s balance at 

Haratson, J. 1. A bank check is 
payable immediately on presentation 
and demand. Its drawing presupposes 
the deposit of a sum in bank to the 
credit of the drawer, sufficient to pay it, 
and amounts to an absolute appropria- 
tion by the drawer of that much money, 
in the hands of his banker, to the holder 
of the check, to remain on deposit so 
appropriated, until called for, and it 
cannot, afterward, be properly with- 
drawn. Tied. Com. Paper, sec. 433; 3 
Kent, Comm. 104, note; 2 Daniel, Neg. 
Inst. sec. 1597; Morse, Banks, sec. 373; 
In re Brown, 2 Story, 511-518, Fed. Cas. 
No. 1,985; Conroy v. Warren, 3 Johns. 
Cas, 259; Kinyon v. Stanton, 44 Wis. 479. 
So strong is this presumption of a check 
being drawn against an existing de- 
posit, that when one is presented and 
paid, it has been held, not to be evi- 
dence of money lent or advanced by the 
banker to the customer, but, on the 
contrary, it is prima facie evidence 
of the repayment to the customer by 
the banker, to the amount of the check, 
of money previously deposited by him 
in the banker’s hands. Lancaster v. 
Woodward, 18 Pa. St. 357; Fletcher v. 
Manning, 12 Mees. & W. 571. 


the time the check was drawn, but the full amount of the check. 


2. A check being payable instantly on 
demand, and on funds, which are repre- 
sented by the bare fact of drawing, to 
be on deposit in bank, with which to 
pay it in full_—and which funds, in the 
eye of the law are appropriated by the 
drawer for that purpose,—it follows, as 
a correct principle of business dealing, 
that the holder should present it for 
payment within a reasonable time, other- 
wise the delay is at his peril. What is 
reasonable time will depend upon cir- 
cumstances; but it is aprinciple of gen- 
eral recognition, that if the bank on 
which the check is drawn be in the same 
place where the payee receives it, it 
should be presented for payment within 
banking hours on the day it is received, 
or on the following day. If, in the 
meantime, the bank fails, the loss will 
fallon the drawer, 3 Am. & Eng. Enc. 
Law, 213, and cases cited; 2 Daniel, 
Neg. Inst. sec.150; 2 Morse, Banks. sec. 
421; Boone, Banking, sec. 172: Zaylor 
v. Wilson, u Metc. (Mass.) 44; Morrison 
v. Bailey, 5 Ohio St. 13; Smith v. Janes, 
20 Wend. !92. 

3. The payee takes a check with legal 
obligation to present it for payment 
within reasonable time, and failing so 
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to do, if the drawer has funds on de- 
posit, sufficient to pay it, he must suffer 
all the loss which arises from such fail- 
ure; but if the drawer has no funds in 
bank, at the time of drawing the check, 
or having them,subsequently withdraws 
them, he cannot be said to suffer any 
loss or damage from the holder’s delay 
or failure to present or give notice of 
nonpayment. He is liable in such case 
without presentment and notice, and 
may be sued immediately, 2 Daniel, 
Neg. Inst., sec. 1590; Culver v. Marks, 
122 Ind. 554, 23 N. E. 1086; Boone, 
Banking, secs. 172,.181. And the drawer 
is not discharged by the laches of the 
holder in not making due presentment 
of the zheck, or in not giving due notice 
of its dishonor, unless he has suffered 
some loss or injury thereby as by the in- 
termediate failure of the bank, and then 
only protanto. 3 Am. & Eng. Enc. Law, 
215, and authorities cited ; Morse, Banks, 
421d; 2 Daniel, Neg. Inst. sec. 1587; 
Boone, Banking, supra. 

4. But, it sometimes happens, as in 
the case at bar, that the drawer has a 
a portion only of the amount in bank 
necessary to pav his check, and the 
question then presents itself, whether 
the deficiency of his deposit is an ex- 
cuse for want of presentment and notice, 
Mr. Daniel says: ‘‘We should unhesi- 
tatingly say that the drawer of an over- 
check is bound without demand or 
notice. A check is intended to be the 
representative of cash, It is the busi- 
ness of the drawer to know the state of 
his accounts, with the bank, and whether 
through fraud or carelessness he makes 
the representation, that he has cash to 
meet it, as he does by the act of draw- 
ing it, it would put a premium upon 
looseness in commercial transactions to 
permit him to shield himself behind the 
plea of want of presentment or notice.” 
2 Daniel, Neg. Inst., sec. 1597. ‘* The 
bank,” says Judge Story, ‘‘is not bound 
to pay unless it is in full funds; and it 
is not obliged to pay, or toaccept to pay, 
if it has partial funds only; for it is en- 
titled to the possession of the check on 
payment; and, indeed, in the ordinary 
course of business, the only voucher of 
the bank for any payment is the pro- 
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duction and receipt of the check, whicl 
the holder cannot safely part with, un 
less he receives full payment, nor the 
bank exact, unless under the like cir 
cumstances. The holder is not bound 
to accept part payment, even if the bank 
is willing to pay in part; for he has a 
claim to the entirety.” In re Brown, 2 
Story, 519, Fed. Cas. No. 1985; Morse, 
Banks, sections 294, 446, 450, 455; Dana 
v. Bank, 13 Allen, 445; Murray v, Judah, 
6 Cow. 490. 

5. Subject to some exception, it is a 
correct general proposition, that a bank 
has no right to allow drawers of checks 
to overdraw their balances, and pay 
checks out of funds of other depositors, 
or the money of the stockholders. Over- 
drawing, even to persons of good stand- 
ing with the bank, does not find sanc- 
tion in sound usage, except under 
special conditions. Culver v. Marks, 122 
Ind. 554, 23 N. E. 1086; Bank v. Wood- 
ward, 18 Pa. St. 357. As to overdrafts, 
Mr. Morse says, there is power in the 
bank toallow them; that a customer by 
negotiating with the authorized and 
proper Officials, may make a legal and 
binding arrangement by which his over- 
drafts to a certain amount named, and 
under the circumstances agreed upon, 
shall be honored; that such a dealing is 
in the nature of a loan, and is placing 
money at his disposal or control. 1 
Morse, Banks, sec. 358. 

6. Upon the same subject, Judge 
Story,—after stating the ruie, which 
seems to be everywhere admitted, that 
the drawer is liable in all cases for the 
dishonor of a check, whether it has 
been duly presented or not, or whether 
he has had due notice of the dishonor 
or not, where he has sustained no dam- 
age on account of the omission, and 
after giving his dissent to the propos- 
ition, that if the drawer has any funds 
in the hands of the drawee, he is enti- 
tled to due presentment and notice of 
a failure to pay,—says that he under- 
stands the true doctrine to be, ‘‘ that if 
the drawer has a right to draw, in the 
belief that he has funds, or in the ex- 
pectation that he shall have funds at the 
time of the presentment for acceptance 
by reason of arrangements with the 
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drawee, or putting his funds in fransitu, 
then, and in such cases, he is entitled to 
due notice.” In re Brown, supra. In 
this case, the principle seems to be re- 
ognized, that when the drawer, from 
iny arrangement he may have made 
with the bank for him to draw, or where, 
as between him and the bank, there 
was an open account, with a fluctuating 
wr shifting balance vetween them, and 
he did not’ know that he was drawing 
without any right to draw, and had the 
right to believe his check would ' De paid, 
and especially, if the payee had assur- 
ances that the check would be paid, 
then, the drawer would be entitled to 
due presentment and notice. As sup- 
porting his view, he refers to the cases 
»f Thackrayv. Blackett, 3 Camp. 164; Orr 
v. Maginnis, 7 East, 358; and Legge v. 
Thorpe, 12 East, 171. These expressions 
of Judge Story find approval with the 
Virginia court of appeals in the case of 
Purcell v. Allemong, 22 Grat. 739; Smith, 
Merc. Law, 237. 

7. ‘‘In the United States,” says Mr. 
Daniel, ‘‘although it was at one time 
lecided to the contrary in England, an 
igent, holding a bill or note for collec- 
tion, would act at his peril in delivering 
it up on receipt of a check for the 
amount; and that, if the debtor did not 
pay the amount in money, and the 
drawer or indorser were not duly noti- 
fied, they would be discharged, and the 
loss would fall on the collecting agent.”’ 

Daniel, Neg. Inst. sec. 1625; Whitney 
', Esson, 99 Mass. 308; Turner v. Bank, 
*42 ‘4 Y. 425: Bankv. Ashworth, 123 
Pa. St. 212, 16 Atl. 596; Smith v. Miller, 
43 XN Y. 171; Rathbun Steamboat Co., 
70 N. Y. 376; Chouteau v. Rowse, 56 Mo. 
65. In the case of Smith v. Miller, 
supra, the court of appeals in New York 
hold, that when a check is taken instead 
of money, by one acting for others, de- 
lay of presentment for a day, or for any 
time beyond that within which, with 
proper and reasonable diligence, it can 
be presented, is at the peril of the party 
thus retaining the check and postponing 
presentment. This, says Mr. Daniel, 
seems to be the correct doctrine, for the 
agent exceeds authority in taking the 
check, and therefore acts at his peril, 2 
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Daniel, Neg. Inst., sec. 
Banks, sec. 421. 

8. The evidence in the case before us 
is without conflict. One Moore was in- 
debted to the appellant, plaintiff below, 
in the sum of $229, due by note, which 
had been sent by plaintiff to Mr. W. J. 
Nelson, of Florence, Ala., as agent for 
plaintiff, for collection. John B. Weak- 
ley, the defendant and appellee, of the 
same town, was the agent and attorney 
of said Moore. Said Moore had sent 
this sum of money to defendant, with 
which to pay said note. All of Mr. 
Nelson’s transactions for the collection 
of the note were with the defendant. 
On the 16th June, 1891, the defendant 
gave his check, on the Florence Na- 
tional Bank, for $229, payable to the 
order of W. J. Nelson, ‘‘ for payment of 
Moore notes,”” On the same day, said 
Nelson indorsed the check, ‘‘ Pay to the 
Industri@l Trust, Title& Savings Co., of 
Phila.,”’ and sent it to plaintiffs in the 
mail, and it was forwarded by them, 
when received, through various banks 
for collection, The Florence National 
Bank suspended and closed its doors on 
the 22d of June, 1891, at about Io o'clock 
a.m. Onthe 23d of June, the check 
was presented to the defendant, who 
refused to pay, and it was duly pro- 
tested. The plaintiff examined the de- 
fendant as a witness, who testified that 
he drew and delivered the check about 
10 o'clock of the day it bears date, and 
when he handed it to Mr. Nelson, he 
asked him to take it to the Florence Na- 
tional Bank and get his money; that 
the bank was located in the town of 
Florence, and he and Nelson both re- 
sided there at the time the check was 
given; that said bank was located al- 
most opposite to the witness’ office, 
across the street; that at the time of the 
suspension of said bank, there appeared, 
by the books of the bank, to his credit, 
out of moneys deposited by him in the 
bank, and not drawn out by check, the 
sum of $154.64; that in addition there- 
to, the bank was indebted to him at the 
time, in the sum of $75 for legal ser- 
vices rendered by him to the bank, and 
was also indebted to him in the sum of 
$60, due by check drawn in his favor 


1625; 2 Morse, 





218 THE BANKING 


by a depositor of said bank, on the roth 
June, 1891; that he proved his claims 
against the bank, after its suspension, 
before the receiver, and in the account, 
he charged the bank with the sum of 
$154.64, due him on deposit account, 
with the amount due him for legal ser 
vices, and the unpaid check for $60; 
and gave it credit for the $229, being 
for the check given to said Nelson, and 
$25, which had been paid to him on ac- 
count of services rendered, and there 
remained due to him, the sum of $60. 64, 
for which he holds a receiver's certifi- 
cate, and this sum, besides the other 
amounts specified, the bank owed him, 
at the time he gave said check to Nel- 
son; that at that time, his account with 
said bank, as stated, was unsettled, and 
what it owed him for services and for 
the unpresented check, had not appeared 
on its books, and a balance ascertained. 
About the time of drawing this check, 
or a short time before, he went to the 


bank and stated tu the cashier, Mr. 


Tice, that in the course of a few dayshe 
would check upon his account rather 
heavily, and that it might appear over- 


drawn on the books, but that the bank 
was indebted to him for services ren- 
dered, and that he had some checks on 
hand against the bank, and he would,in 
a few days, come in and have a settle- 
ment, but in the meantime,he desired him 
to pay his checks, as they were (would be) 
drawn against the sum the bank owed 
him,and Mr. Tice consented todoso He 
further testified, that from the time the 
check was delivered to Mr. Nelson, till 
the suspension of the bank, it was in- 
debted to him in an amount greater 
than the amount of said check, and that 
the bank still owes him, after crediting 
it with the amount of said check, the sum 
of $60.64. It thus appears that there 
was an unsettled account between the 
defendant and the bank, at the date of 
the giving of said check; that the bank, 
at that time, did owe him an amount 
greater than a sum sufficient to pay 
said check; that he did not draw the 
same without knowing he had funds in 
bank with which to pay it, but had the 
assurance of the teller of the bank that 
his check would be paid, and, therefore, 
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the most reasonable expectation that it 
would be paid. He acted with com- 
mendable caution in reference to the 
matter, that he might do neither the 
drawee nor the bank any injury, and 
Mr. Nelson had every reason to telieve 
that the check was good and would be 
paid, for the defendant did what is not 
usual when one gives another a check 
on the bank,—requested him to take it 
to the bank and get his money; and 
this is just what he ought to have done, 
and failing, took all the peril of a fail 
ure of the bank, before the presentment 
of the check. Can any one doubt, 
M:, Nelson had gone to the bank, the 
day he received this check, or the fol 
lowing day, he would have been paid by 
the bank? He himself, had every reason 
to believe it, and had no suspicions, 
even, to the contrary, for he received a 
check which acknowledged payment of 
the notes he had in hand for collection 
He must, therefore,—and so must his 
client, the appellant, so far as appellee 
is concerned,—suffer the consequences 
of a disobedience of defendant’s request 
to present the check, and his failure t 
do sountil after the bank failed. As to 
when giving a check will operate as a 
payment of the debt for which it was 
given, see Boone, Banking, sec. 181, 
and authorities cited. 

g. It remains to be considered, what 
damage did defendant suffer from a 
failure of the holder to make due pre- 
sentment of said check for payment? 
He can be shielded from the consequen- 
ces of the holder’s neglect, as we have 
seen, only to the extent he was dam- 
aged. It is contended that defendant 
owes, at least, the difference between 
what he had in the bank,—$154. 36,— 
and the amount of the check he gave,— 
$229,—which is $74.36. But we are 
unable to see that defendant was dam- 
aged by the failure of the drawee to pre- 
sent his check, only to the extent of 
$154.36,—the amount to his deposit ac- 
count at the time. He had the right, 
under the circumstances, to draw for 
the $229, and the failure to present the 
check in time canceled it as to him, and 
made it a payment of the Moore note in 
full. We cannot divide the $229. De- 
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endant must be regarded as having 
paid the whole or no part of it. The 
bank got the benefit of it, and owes it 
to some one, certainly not to the defend- 
ant, against whom it was_ properly 
charged by the receiver in his ascertain- 
ment of the balance due by the bank to 
defendant. We fail to see that the 
$74.36 has anything to do with the case, 


or that there was any fro fanto or other 
damage to defendant, less than the 
whole amount of the check, growing 
out of the holder's failure to present it. 
The charges requested by plaintiff, as 
applicable to the evidence, were prop- 
erly refused, and the general charge in 
favor of the defendant, was properly 
given. Affirmed. 


TAXATION OF NATIONAL BANK STOCK. 


COLLECTION FROM BANK, 


First National Bank of Walla Walla v, Hungate, U, S, Circuit Court, D, Washing- 
ton, S, D., June 18, 1894. 


1. On an assessment of bank stock under 1 Hill's Code Wash. sections 1038-1040, making banks agents for 
their respective shareholders, and authorizing the collection from each bank of taxes on its stock assessed 
against it as such agent, if the statute is not complied with by charging the bank on the assessment roll, and it 
s not even referred to by its proper corporate name in the assessments against its shareholders, the warrant to 
the collector confers no authority to seize the property of the bank for the purpose of enforcing payment of 
taxes charged against shareholders. 

2. Failure to exhaust the means of redress afforded by the laws of Washington for equalization of assess- 
rents, dves not preclude a national bank from obtaining relief, in a federal court in the state, against the col- 
ection from it of taxes on its stock, on the ground of unjust discrimination in the valuation of such stock. An- 
lrews v. King 0. 23 Pac. 400, 1 Wash. St. 46, followed. 


3. Failure of such bank to make and keep good a tender of so much of the tax as was justly due does not 
bar such relief, where nothing is due from the bank, there being no assessment against it, and where the county 
fficers have declared that they will not accept less than the whole amount levied. 


This was a suit by the First National 
Bank of Walla Walla against H. H. 
Hungate, as treasurer of Walla Walla 
county, for an injunction to restrain the 
collection from comolainant of taxes, 
for the year 1892, upon bank stock as- 
sessed against the individual sharehold- 
ers of the complainant. Defendant 
demurred to complainant’s amended 
bill. 

B. L, & J. L. Sharpstein, for com- 
plainant. 

Miles Poindexter, for defendant. 


HanrorpD, District Judge. The am- 
ended bill of complaint shows that for 
the year 1892 the assessor of Walla 
Walla county assessed the individual 
shareholders of the complaining bank 
separately for acertain number of shares 
of First National bank stock, and un- 
justly discriminated against said share- 
holders by valuing their shares at 300 


per cent, of the face value, which is 
considerably above the actual cash value 
of said complainant’s stock, while a 
large amount of other moneyed capital 
in the county owned by individual citizens 
of this state was intentionally omitted 
from the assessment roll, and permitted 
to entirely escape taxation. The bill 
also alleges that one of the shareholders 
applied at the proper time to the county 
board of equalization to reduce the as- 
sessment on his shares, and that the 
board refused to make any reduction, or 
in any manner correct the inequality of 
said assessment, and at the same time 
made a deelaration of a general policy 
to refuse to change the assessments af- 
ferting bank stock, and to not accept 
any tender that might be made of less 
than the entire amounf of tax levied 
thereon, After levy of the tax, the 
same shareholder tendered tothe county 
treasurer 60 per cent. of the amount of 
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the tax on his shares in full payment, 
which was refused. The tender has not 
been kept good by deposit, but in the 
bill the bank offers to pay such portion 
of the taxes levied as this court may ad- 
judge legal and collectible from the 
bank. 

The laws of this state in force at the 
time of said assessment made all banks 
therein agents for their respective share- 
holders, and authorized the collection 
from each bank of taxes upon its stock 
assessed against it as such agent. 1 
Hill’s Code, §§ 1038-1040. Compliance 
with the provisions of this statute, is 
prerequisite to enforcement of obliga- 
tions and the exercise of rights created 
thereby. The complainant is not charged 
upon the assessment roll as agent for its 
shareholders, nor charged at all for any 
tax upon its stock, nor even referred to 
by its proper corporate name in the as- 
sessments against its several sharehold- 
ers; therefore the warrant to the tax 
collector confers no authority upon him 
to seize the property of the bank for 
the purpose of enforcing payment of 
taxes charged against the individual 
shareholders; and the law does not au- 
thorize the bank to pay said taxes, and 
charge the same against the sharehold- 
ers. 

Unjust discrimination in the valuation 
of national bank stock, as compared 
with the assessment of other moneyed 
capital in the hands of individual citi- 
zens of the state, is prohibited. Rev. 
St. U. S. $5219. Shareholders of na- 
tional bank stock have this statute as a 
guaranty that they cannot be taxed 
upon their stock heavier than other 
moneyed capital in the state; and, when 
appealed to in their behalf, the courts 
are bound to give effect to the law. If 
inequality is shown to the prejudice of 
shareholders, either the assessment must 
be declared to be entirely void, or at 
least the excess of the tax -above the 
rate imposed upon other moneyed ¢ap- 
ital must be abated. People v. Weaver, 
100 U. S. 539; Pelton v. Bank. 101 U. S. 
143; Cummings v. Bank, 1d. 153; Boyer v. 
Boyer, 113 U. S. 689, 5 Sup. Ct. 706; 
Puget Sound Nat. Bank v. King Co., 57 
Fed. 433. A court of equity is the 
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proper forum to grant relief; and an 
injunction is the proper remedy. Cum- 
mings v. Bank, supra, 

Taxpayers against whom unjust dis- 
crimifiation has been attempted by 
county assessors in this state are not 
precluded from obtaining relief in a 
court of equity by failure to exhaust the 
means of redress afforded by the laws 
authorizing the county commissioners to 
equalize assessments. The point was 
involved in the case of Andrews v. King 
Co., 1 Wash, St. 46, 23 Pac. 409. In 
that case the lower court refused an in- 
junction to a taxpayer who alleged that 
by the method of assessing, the valuation 
of mortgages was relatively higher than 
the valuation placed upon other kinds 
of property, and held that a court 
should not be called upon to perform 
the labor of revising an entire assess- 
ment roll, and that the complainant, 
instead of delaying until after the tax 
roll had been made, and taxes levied 
and partly collected, should have ap- 
plied to the board of county commis- 
sioners to equalize the assessments, and, 
if aggrieved by an erroneous decision of 
the board, he should have sought relief 
by an appeal to the court, under a stat- 
ute then in force, authorizing an appeal 
from any order or decision of the county 
commissioners. The opinion of the su- 
preme court shows that the question 
whether the plaintiff had another ade- 
quate remedy than the one invoked was 
considered. The lower court was re- 
versed, and, it was distinctly held that 
a general rule or method of assessing 
property for taxation, which operates to 
discriminate against and unduly burden 
any particular class of property, is un- 
lawful in this state; that an assessment 
according to such rule or method is in 
fact fraudulent, and that an aggrieved 
party is entitled to an injunction to pre- 
vent the collection of a tax levied upon 
such unlawful and fraudulent assess- 
ment. The decision of the supreme 
court must therefore be understood as 
declaring that the law vesting in the 
board of county commissioners power 
to equalize assessments does not pro- 
vide an exclusive remedy nor limit the 
power of a court of equity, According 
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to that decision the plaintiff would be 
clearly entitled, by laws of this state, 
to the relief prayed for, if this suit had 
been brought in a court of the state, and 
the same remedy should be available. 
Under the circumstances alleged in 
the amended bill, failure to make a 
legal tender, and keep it good, does not 
constitute a bar to relief in equity. The 
complainant is not called upon to make 
a tender, for the reason that-it is not 
liable for any part of the tax, there 
being no assessment against the bank, 
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Moreover, a tender of less than the 
whole tax levied would be useless. If 
the bank were legally liable for part of 
the tax, it would be excused from mak- 
ing a tender by the declaration of the 
board of county commissioners to not 
accept less than the whole amount levied, 
which is nothing less than a notice of a 
refusal to accept a tender, 

The foregoing are my conclusions 
touching the several questions argued 
by counsel, and I am constrained there- 
by to overrule the demurrer, 


BANK AS BONA-FIDE HOLDER OF DISCOUNTED PAPER. 


Dykman v. Northridge, N.Y. Supreme Court, General Term, Second Department, 
July 27, 1894. 


1. In an action by a bank against the accommodatioa indorser of a note made by its cashier, and dis- 
counted by the bank, evidence that the proceeds were credited to the ‘cashier account” is insufficient to con- 
stitute the bank a holier for value, the money being still 1n possession of the bank. 

2, Entries in bank books, made by persons having no knowledge of the transaction, are inadmissible to 


show pay ment of a check 


Action by William N, Dykman, as re- 
ceiver of the Commercial Bank, against 
William J. Northridge. From a judg- 
ment in favor of plaintiff entered on a 
decision by the court without a jury, 
detendant appeals. Reversed. 


Brown, P. J. This action is upon 
a promissory note, dated May 10, 1893, 
made by John J, Vai! to the order of 
appellant, payable three months after 
date, at the Commercial Bank. Vail 
was the cashier of the bank, and the 
court found that the appellant indorsed 
the note at his request, and for his ac- 
commodation. Under the pleadings, it 
was essential to the plaintiff’s recovery 
that he should prove that the bank was 
a holder for value, and this he attempt- 
ed to do by the production of the bank’s 
books and reading in evidence various 
entries in reference tothe note. But 
no witness was produced to give testi- 
mony as to the transaction by which 


the bank acquired the note, although 
there is no reason apparent why the 
evidence of the cashier or paying teller, 
who would appear to have knowledge 
of the matter, was not taken. By ap.- 
propriate entries read from the discount 
book, it appeared that the note had been 
discounted by the bank, and its pro- 
ceeds credited to the cashier account. 
But, obviously, -that was not sufficient 
to give to the bank the character of a 
holder for value. The cashier’s relation 
to the bank was such that money cred- 
ited to an account kept in the name of 
his official title must be deemed to be in 
the possession of the bank. The plain- 
tiff then produced a cashier's check for 
the amount of the proceeds of the note, 
signed by Vail, and payable to himself 
individually; also the check-book con- 
taining the stub from which the check 
was torn; and read in evidence, against 
the defendant’s objection and exception, 
from a book of paid checks, an entry of 
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the payment of the check, and from the 
ledger an entry charging such check to 
the cashier account. The clerk who 
made these entries testified that he had 
no knowledge of the transaction, and 
that he made the entries in the books 
from the checks taken from the paying 
teller’s desk. No other testimony was 
offered, and upon these facts the court 
found the check was paid. The bank 
could not become a holder for value of 
the note by crediting its amount to the 
cashier. Unless he received the money 
as an individual, and not as cashier, the 
bank parted with nothing. Bank v. Val- 
entine, 18 Hun. 417. The entries in the 
bank’s books were not admissible as 
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proof of payment, and the objection 
thereto was well taken. But the entries 
did not prove the fact of payment. 
They were not made by persons having 
knowledge of the transactions which 
they purported to record, and the infer- 
ence drawn from them is all based upon 
the assumption that a check found upon 
the desk of the paying teller has been 
paid by the bank. The court could not 
assume such a fact. If it had any rele- 
vancy to the case, it was a matter to be 
established by competent proof. The 
evidence is wholly insufficient to support 
the judgment, and it must be reversed, 
and a new trial granted, with costs to 
abide the event. All concur. 


NOTE OF CORPORATION OFFICERS—PERSONAL LIABILITY. 


First Nat. Bank of City of Brooklyn v. Stuetzer et al. 
Second Department. 


N. Y, Sup. Ct., General Term, 
July 27, 1894. 


Where a note, with the name of a corporationin the margin, signed by two persons designated as “ presi- 
dent ’’and ‘ treasurer,” respectively, is discounted for the payee without inquiry as to whether it was the note 
of the corporation or of the individual makers, the holder may treat it as a personal obligation of the makers. 


Action by the First National Bank of 
the City of Brooklyn against Herman 
Stuetzer and others on a promissory 
note. From a judgment entered on a 
verdict directed in favor of plaintiff, de- 
fendants Wallis & Smith appeal. Af- 
firmed. 


Dykma\N, J. 


This is an appeal by the 
defendants William T. Wallis and Geo. 


T. Smith from a judgment entered 
against them and the other defendants. 
The action is upon a promissory note in 
the following form: 


** $1,100. Jersey City, N. J., Jan. 20, 1893. 
“ Three months after date, we promise to 
| pay tothe order of H. Stuetzer & Co.eleven 
hundred dollars, at the First National Bank 
of Jersey City, value received. 
“William T, Wallis, President. 
* George T. Smith, Treasurer.”’ 


Wallis 
Iron 


Works. 


On the day of its date, the note was 
presented by the defendant Herman 
Stuetzer, one of the members of the 
firm to whom it was payable, to the 


plaintiff, for discount, and it was dis- 
counted by the plaintiff, and the pro- 
ceeds paid to Stuetzer. When the note 
was discounted, no knowledge had been 
communicated to the plaintiff respecting 
the purpose for which the note was 
given. The discount was made on the 
faith of Stuetzer, without inquiry or 
knowledge whether it was the note of 
the Wallis Iron Works, or the individual 
note of the defendants, Wallis and 
Smith, except what appeared upon the 
face of the note. Uuder such circum- 
stances, the plaintiff was authorized to 
treat the note as the personal obligation 
of the persons whose names are signed 
to the papers as makers. The plaintiff 
was a bona-fide holder for value, and 
the case is controlled by the cases of 
Casco Nat. Bank v. Clark, 139 N. Y. 307. 
34 N. E. 908, and Merchants’ Nat. Bank 
v. Clark, 139 N. Y. 314, 34 N. E. gro. 
The judgment should be affirmed, with 
costs. All concur. 





LEGAL 


DECISIONS. 


TITLE TO DEPOSITED CHECKS. 


Security Bank of Minnesota v, Northwestern Fuel Co., Supreme Court of Minnesota. 
July 10, 1894. 


1. Upon a deposit being made by a customer of a bank, in the ordinary course of business, of checks, 
irafts, or other negotiable paper, received and credited on his account as money, the title to the checks, drafts, 
)r other paper immediately becomes the property of the bank, unless a different understanding affirmatively 


appears 


. An ndorsement by the customer of a check, payable to his own order, “ for deposit in the (name of the 
ank) to the credit of (the name of the depositor),”’ is sufficient to pass the title to the check to the bank, and is 


not a restrictive or qualified indorsement. 
Syllabus by the Court.) 


Action by the Security Bank of Min- 
nesota against the Northwestern Fuel 
Company. 

MitcuHeEL.L, J. The defendant gave 
its check for $418.12 on the Bank of 
Minneapolis, payable to the order of 
the Mill Wood Company, which was a 
customer of, and had a deposit account 
with, the plaintiff, on which it was ac- 
customed to deposit cash and checks, 
which were credited to its account, and 
against which it was authorized to draw 
its checks. On the same day on which 
the Mill Wood Company received the 
check it indorsed it ‘* For deposit in the 
Security Bank to the credit of the Mill 
Wood Company,” and deposited it, with 
other checks, with the plaintiff, receiv- 
ing a deposit slip, and being credited 
with the amount on its deposit ac- 
count. 

Immediately preceding this deposit the 
Mill Wood Company’s account was 
overdrawn, but, after making this de- 
posit, and another, made the same day, 
there was a balance to its credit of 
$376.30, including the credit for the 
check in question. The next morning 
it drew checks against its account, 
which were paid, which overdrew its 
account $363.72, and this overdraft has 
never been paid. Subsequently, on the 
same day, the check was duly presented 
for payment to the Bank of Minneap- 
olis, but was dishonored, for the reason 


that the defendant had forbidden its pay- 
ment, Immediately afterwards the Mill 
Wood Company became, and still re- 
mains, insolvent. This is a suit on the 
check, The only question is whether 
the title to the check had passed to the 
plaintiff. We think it had, The in- 
dorsement of the Mill Wood Company 
was sufficient, and was not restrictive 
or qualified. Where a customer has a 
deposit account with a bank, on which 
he is accustomed to deposit checks pay- 
able to himself, which are credited to 
him on his account, and against which 
he is authorized to draw, an indorse- 
ment “for deposit” is, in the absence 
of a different understanding, a request 
and direction to deposit the sum to the 
credit of the customer, and passes the 
absolute title to the check to the bank. 
Bank v, Miller, 77 Ala. 168; Bank v. 
Smith, 132 Mass. 227. Upon a deposit 
being made by a customer ina bank, in 
the ordinary course of business, of 
money, checks, drafts or other negotia- 
ble paper received and credited as 
money, the title to the money, drafts 
or other paper immediately becomes 
the property of the bank, which becomes 
debtor to the depositor for the amount, 
unless a different understanding affirm- 
atively appears. Fletcher v. Osbourn, 
(Minn.) 57 N. W. 336. 

There is nothing in this case indicat- 
ing any different understanding. 
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MINNESOTA TRUST COMPANIES AS SURETIES. 


Peoples’ Bank of Minneapolis v, Mutual Inv. Co, et al. Supreme Court of Minnesota, 
July 23, 1894. 


Section 7, c. 3, Laws 1885, making it lawful for an “annuity safe-deposit and trust company” to become 
sole surety upon any bond or undertaking “ without justification or qualification,” is only permissive, and does 
not make it compulsory upon the court to accept it as surety without justification, or deprive the court of the 
power to require it to justify, if 1ts sufficiency as surety 1s excepted to. 


MITCHELL, J. Gen. Laws 1883, c. 107, 
as amended by Gen, Laws 1885, c. 3, $7, 
provides that ‘‘it shall be lawful for any 
such trust company [annuity safe de- 
posit and trust companies| to become 
the sole surety upon any bond or under- 
taking, for or on behalf of any person or 
persons or corporation in any suit, ac- 
tion or special proceeding in any court 
in this state where a bond or undertak- 
ing shall be necessary under the laws of 
this state or in any other matter, muni- 
cipal or otherwise, where a bond or un- 
dertaking shall be required without any 
other bondsman or surety and without 
justification or qualification.” Our con- 
struction of this statute is that, while it 
qualifies such trust companies to be 
come sureties on bonds or undertakings 
without justifying, and hence authorizes 
courts to accept them as sureties with- 
out justification, yet it is merely per- 
missive, and not mandatory. It does 
not make it compulsory upon the court 
to approve and accept such bonds, or 
deprive them of the power to require 
the company to justify, if its sufficiency 
as surety is excepted to. Theevils that 
might result from any other construc- 
tion are forcibly suggested in Fox v. 
Mining Co. (Cal.) 32 Pac. 446. 


The Diligence Necessary to Hold Liable 
a Guarantor of Collection. 


Roberts, Thorp & Co. v. Laughlin, et al. 
Court of North Dakota, June 23, 1894. 


Supreme 


In an action upon a guaranty, in- 
dorsed by the defendants upon three 
promissory notes, before the notes were 
delivered by the makers to the plaintiff, 


the following is the official syllabus of 
the facts and points decided: 

1. Three promissory notes payable to 
the plaintiffs were executed and deliv- 
ered to plaintiffs by C and S, and secured 
by chattel mortgage. Before the notes 
were delivered, the defendants indorsed 
upon each note a guaranty of collection 
as follows: ‘*‘ For value received, we 
hereby guaranty the collection of the 
within note. Loughlin, Palmer & Co.”’ 
Held, construing section 4280, Comp. 
Laws, that by this form of guaranty the 
defendants undertook only that the 
makers of the note were solvent when 
the guaranty was entered into, and that 
the notes were “‘collectib e by the usual 
legal proceedings, if taken with reason- 
able diligence.” 

2. After two of the notes were due, 
plaintiffs took of C (one of the original 
debtors), and one P, other notes secured 
by a chattel mortgage. The new notes 
and mortgage were executed and deliv- 
ered solely as collateral to the first 
series of notes. The first series was 
not paid or surrendered, nor was the 
time of payment thereof extended. No 
action was ever brought against C and 
S upon the original notes, nor was the 
first mortgage ever foreclosed. Suit 
was not commenced upon any of the 
collateral notes for a period of over 
three years after the maturity of the 
first originai note, and more than two 
years after the maturity of the first 
collateral note. The mortgage given 
with the collateral paper was not fore- 
closed until long after action was 
brought on such paper. The action is 
upon the guaranty. Plaintiffs had the 
burden of showing, as a condition pre- 
cedent to recovery, that they had pros- 
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ecuted their legal remedies, including 
the remedy of foreclosure, with reason- 
able diligence to collect the claim of the 
original debtors. Upon the facts stated, 
held, that plaintiffs cannot recover. The 
laches of the plaintiffs in pursuing their 
legal remedies against the debtors op- 
erates to exonerate the guarantors. 

3. Conceding that it appeared that C 
and S were insolvent about one year 
after their first note matured, their in- 
solvency would not excuse plaintiffs’ 
laches in not foreclosing the first mort- 
gage, nor their protracted delay in 
prosecuting their legal remedies upon 
the collateral securities. 

4. Upon such a state of uncontro- 
verted facts, the trial court would have 
been justified in instructing the jury to 
find for the defendants, upon the 
grounds above stated, as toall the notes, 
and the instruction, therefore, to find 
for the defendants as to the first note, 
was not error. 


Rate of Interest in Ohio. 


National Banks may Charge 8 per cent. 


La Dow v. First Nat. Bank of New London, Supreme 
Court of Ohio, April 10, 1894. 


The court says: 

The question presented is whether 
under section 3181, Rev. St., a national 
bank may stipulate for and reserve in- 
terest at the rate of 8 per cent. It is 
claimed, on the decision of this court in 
Shunk v. Bank, 22 Ohio St. 508, that it 
cannot. It will be observed, however, 
that the decision in that case was placed 
on the ground that, by the statutes of 
the state then in force, banks of issue 
were, in this state, limited to the reser- 
vation of 6 per cent. and no more; and 
hence, under the provisions of the act 
of congress known as the ‘ National 
Currency Act,” a national bank located 
in this state could not reserve a greater 
rate. But subsequently to this decision 
these statutes were repealed by an act 
of the legislature passed April 28, 1873 
(7o Ohio Laws, 178). So that, by the 
laws of this state, banks of issue may 
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now reserve and charge interest at the 
rate allowed to natural persons,—that is 
to say, 8 per cent.; and it therefore 
follows that a national bank located in 
this state may, by the rational currency 
act (section 30), reserve and charge in- 
terest at the same rate. The argument 
that the case of Shunk v. Bank, fixing 
the rate of interest which a national 
bank located in this state may take, has 
never been overruled, and is therefore 
the law, is unsound, for the reason that 
the decision is not placed upon any gen- 
eral principle of the common law, but 
upon the existence of certain statutes. 
By the repeal of these statutes the de- 
cision became inapplicable, under ex- 
isting law, to national banks located in 
this state. 


Effect of Appointment of Receiver on 
Rights of Pledgee- 


National Exchange Bank v. Benbrook School Fur- 
nishing Co. Court of Civil Appeals of Texas, 
May 23, 1894. 


1. Where a corporation, before it be- 
came insolvent, pledged certain prop- 
erty, with power of sale, to a bank to 
secure loans, the court cannot, after ap- 
pointing a receiver, compel the bank to 
turn over the property to the receiver, 
without first requiring payment to the 
bank of the amount of the loans. 

2. The appointment of a receiver for 
a corporation does not deprive a person 
with whom the corporation has pledged 
property as security of the right to sell 
the same in accordance with the con- 
tract of pledge. 


Power of Bank President. 


Cannot Donate Funds. 


Robertson v. Buffalo County Bank, supreme court of 
Nebraska, April 17, 1894. 


No agent of a corporation has the im- 
plied authority to give away any por- 
tion of the corporate property, or to 
create a gratuitous corporate obliga- 
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tion binding on the corporation. Ac- 
cordingly, where the president of ana- 
tional bank signed its name to a sub- 
scription paper obligating the bank to 
donate $200 to certain parties on con- 
dition that they would erect a paper 
mill in the city of K., Held, (1) that the 
making of donations of its funds to aid 
in the building of a paper mill was no 
part of the business tor which the bank 
was incorporated; (2) that the act of 
the president was not within the scope 
of his authority, and that the bank, in 
the absence of an authorvization or rati- 
fication by it of the president’s act, was 
not bound by the agreement made. 


Effect of Transfer of Note Secured by 
Mortgage. 


Parker v. Randolph, supreme court of South Dakota, 
July 18, 1894 


The transfer of a note secured by a 
mortgage carries with it the mortgage 
also, and when the original mortgagee 
and payee sells such note without as- 
signing the mortgage to the purchaser 
of the same, and then takes subsequent 
mortgages upon the same _ property, 
and fraudulently discharges the prior 
mortgage, he can gain no advantage 
thereby, either for himself or for one for 
whom he is acting as agent, in any of 
the transactions directly involving the 
property mortgaged. 


Usurious Notes in Nebraska. 


Indorser must prove that he is bona fide holder for 
value in order to recover. 


MeDonald v. Aufdengarten, supreme court of Ne- 


braska, June 6, 1894. 


1. In an action by the transferee of a 


negotiable promissory note, properly 
indorsed before maturity, the produc- 
tion of the note shows prima facie that 
he is a bona-fide holder, and is sufficient 
to entitle him to recover. 

2. In an action against the maker of 
a negotiable promissory note by the in- 
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dorsee thereof before maturity, proof 
that the note is tainted with usury shifts 
to the plaintiff the burden of showing 
that he is a bona-fide holder for value 
without notice. 

3. When the defense to a note is 
usury, evidence that the indorsee knew 
at the time of the purchase that the 
payee usually loaned money at a usur- 
ious rate of interest, while insufficient of 
itself to charge the purchaser with no- 
tice of the defense, is competent to go 
to the jury as a circumstance to be con- 
sidered, in connection with other proven 
or admitted facts, as tending to estab- 
lish that plaintiff took the paper with 
notice of its infirmities. Blackwell v. 
Wright, 43 N. W. 116, 27 Neb. 269. 

4. Every renewal of a note given for 
a usurious loan of money is subject to 
the defense of usury between the or- 
iginal parties and purchasers with no- 
tice. 

5. The evidence considered, and held 
sufficient to sustain the plea of usury, 
and that plaintiff was not an innocent 
purchaser without notice. 


Priority of Judgment Liens in Ne- 
braska. 


Norfolk State Bank v. Murphy, supreme cou t of Ne- 
braska, June 5, 1894. 


Action by Norfvlk State Bank against 
Martin T. Murphy, impleaded with 
Frederick W. Gray, From the judg- 
ment foreclosing a mortgage by the 
bank, but making the lien junior to the 
lien of Gray, the bank appeals, 

The court, affirming the judgment, 
holds: 

A judgment of a district court in an 
action commenced prior to the term at 
which it was rendered, except a judg 
ment by confession, is a lien upon the 
lands and tenements of the judgment 
debtor within the county from the first 
day of the term, no matter on what day 
of the term it was actually pronounced ; 
and where a mortgage on the real estate 
of the defendant is executed and re- 
corded during the term, but before the 
rendition of such judgment, the lien of 
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the judgment is superior to that of the 
mortgage. Hyan and Ragan, CC., dis- 
senting, 


Conditional Sales in Kansas. 


Effect of failure to record. 


First National Bank of Larned v. Tufts, supreme court 
of Kansas, July 6, 1894 


Considering the purpose of the pro- 
visions of chap. 255, Sess. Laws 1889, 
relating to ‘‘ the recording of title notes 
or evidences of conditional sales,” a 
true interpretation thereof makes actual 
notice of such title notes or conditional 
sales to a subsequent purchaser or the 
creditors of the vendee before the pur- 
chase or obtaining a lien on such prop- 
erty as effectual as constructive notice 
by deposit or record in the office of the 
register of deeds in the county where 
the property is kept. 


Preferences by Insolvent Corporation. 


When mortgage of corporation to creditor will stand. 


Brookes v. Skookum Man’f'g. 
Bank of Mt. Vernon, 
of Washington, 


Company, (First Nat’ 


Intervenor), supreme court 


Tune 1, 1894. 


A mortgage given in good faith to a 
creditor by a firm doing a paying busi- 
ness is not void, other creditors, 
because its debts were greater than its 
assets, apart from its good will, when 
the mortgage was given. 

The court distinguishing this case 
from Thompson v. Lumber Co. 4 Wash. 
600, said: 

‘* There was no attempt in the case of 
Thompson v Lumber Co., to lay down 
a rule that a corporation conducting a 
profitable business should be adjudged 
insolvent simply because, at some par- 
ticular time, its assets did not equal 
the amount of its liabilities. What was 
said in that case was confined to corpor- 
ations having practically stopped busi- 
ness, or reached a point where the cor- 
porate business could no longer be 


as to 


successfully prosecuted. The facts pre- 
sented here are so essentially different 
from the facts before the court in that 
case that the rule there laid down does 
not apply.” 


Compound Interest in Illinois. 


Bowman v. Neely, supreme court of Illinois, June 1a, 
1804. 


1. Where a note provides for com- 
pound interest, and the interest is not 
secured by coupons, only simple interest 
is recoverable. 

2. A provision for compound interest 
does not cause a forfeiture of all inter- 
est, since compound interest is not 
usury, although, from motives of public 
policy, the law will not allow its re- 
covery. 


Partnership Paper. 


Autherity of one partner to bind firm. 
Midland National Bank v. Schoen, supreme court o 
Missouri, Division No, 1, July 9, 1804. 


1. The authority of one partner to 
bind the firm is governed by the law of 


agency. Within the range of the firm 
business, one may act for all, as to per- 
sons having no notice of any limitations 
on the implied authority. Beyond the 
scope of the partnership, one partner 
may bind the other, where the latter 
would be bound under the general law 
of principal and agent. 

2, One partner invested the other 
with a general authority to use the firm 
name upon notes for his individual pur- 
poses. A third person advanced money 
for such notes on the faith of that au- 
thority, and the first partner was held 
liable on the notes. 

3. On the facts just mentioned it is 
not essential to a recovery on such notes 
to show that the signing partner was 
authorized to use the firm name on the 
particular notes sued upon. If they 
were given pursuant to a general au- 
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thority, unrevoked, the liability would 
be the same. 

4. Where a note is given by a firm 
for the debt of one partner, it may law- 
fully be renewed by any one of the 
partners without altering the firm’s lia- 
bility. 

5. The course of business between 
members of a firm may tend to show the 
authority of one partner to act for and 
charge the partnership. 


Bank as a Bona-fide Holder. 


Discount a purchase for value—When bank not af- 
fected by knowledge of cashier. 


Benton et al. v. German American National Bank, su- 
preme court of Missouri, Div. No. 1, May 28, 1894. 


1. Where a bank discounts a note for 
a person, and places the proceeds there- 
of to his credit, it is a purchaser for 
value, though it may afterwards use the 
credit in reducing such person’s in- 
debtedness to the bank. 

2. The cashier of a bank was also the 
secretary of another corporation, and, 
while working in the interest of the lat- 
ter, sold stock therein, taking the pur- 
chaser’s note therefor, which note was 
afterwards discounted by the _ bank. 
Held, that the bank was not affected 
with its cashier’s knowledge as to the 
value of the stock sold, obtained through 
his connection with the other courpora- 
tion. 


Retention of Proceeds of Collected 
Check. 


Application of proceeds to indebtedness of depositor 
—Rights of owner. 


Hutchinson v. Manhattan Company, New York su- 
perior court, general term, July 2, 1894. 


Plaintiff, on May 4, 1893, deposited 
with the firm of W, L. Patton & Co. of 
New York city, a check dated May 3, 
1893, drawn by the Interstate Mortgage 
Trust Company, of Greenfield, Mass., 
to order of G. H. Caulback, for $2,400. 
The check, when so deposited by plain- 


tiff, bore the following indorsements: 
‘“* Pay tothe order of L. B. Hutchinson. 
G. H. Caulback.” ‘*‘Pay to W. L. Patton 
& Co. or order. L. B, Hutchinson.” 
W. L. Patton & Co. kept a deposit ac- 
count with the defendant the Manhattan 
Company for a long period of time, and 
on the said 4th day of May, 1894, de- 
posited with the Manhattan Company, 
in due course, the aforesaid check, with 
the following indorsement upon it: 
‘*For deposit to the credit of W. L. 
Patton & Co.” On May 5, 1893, W. 
L. Patton & Co. made a general assign- 
ment for the benefit of their creditors. 
Their assignment was filed in the New 
York county clerk’s office at 3:15 P.M. 
on that day, Prior to and at that time, 
and on the 6th day of May, 1893, when 
the proceeds of the check in question 
were received by the Manhattan Com- 
pany, W. L. Patton & Co were indebted 
tothe Manhattan Company ina sum farin 
excess Of the amount of said check,and the 
Manhattan Company had a contract in 
writing with W. L. Patton & Co. where- 
by said firm gave to the said bank a 
lien for the amount of all the liabilities 
of said firm to said bank, upon all prop- 
erty and securities given unto them or 
left in their possession by the said firm, 
and also upon any balance of the de- 
posit account of the said firm with them 
and whereby the said bank was author- 
ized and empowered at any time to ap- 
propriate, and apply to the payment 
and extinguishment of such obligations 
and liabilities of said Patton & Co,, 
whenever the same were created, any 
and all moneys that might be in the pos- 
session of the said bank, on deposit or 
otherwise, to the credit of or belonging 
to said Patton & Co., whether the said 
obligations or liabilities were then due 
or not. Upon the receipt of the pro- 
ceeds of the said check on May 6, 1893, 
the bank credited the same to the ac- 
count of said W. L, Patton & Co., and 
applied the same fro fanfo upon the said 
indebtedness of W. L. Patton & Co to 
the bank. No demand was made by the 
plaintiff upon the said bank for the said 
check, or the proceeds thereof, until 
after the collection thereof by the said 
bank had been completed, and the pro- 
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ceeds had been charged against the ac- 
count of W. L. Patton & Co. 

Held, The check was drawn upon a 
Massachusetts bank, and deposited for 
collection by W. L. Patton & Co., who 
had undertaken its collection for the 
plaintiff, The check belonged to the 
plaintiff, and the proceeds, when col- 
lected, were his. McBride v. Bank, 26 
M. Y. 450, There is nothing in the re- 
cent case of the Goshen Nat. Bank v. 
State, 141 N. Y. 379, 36 N. E. 316, nor 
in Justh v. Bank, 56 N. Y. 478, Stephens 
v. Board, 79 N. Y. 183, 187, and South- 
wick v. Bank, 84 N. Y. 420, 436, 437, 
which sustains the defendant’s conten- 
tion that it had the right arbitrarily to 
credit the plaintiff's money on the past- 
due obligations of W, L. Patton & Co., 
because chat firm was a depositor with 
it. 

In those cases, both the party de- 
livering it and the one receiving the 
money or check acted with the avowed 
and understood purpose of discharging 
the pre-existing obligation; and, their 
mutual intention having been effectu- 
ated by the necessary acts, the court 


held that the title passed, and the money 
had been lawfully applied, 
trolling features are not only signifi- 
cantly absent here, but contrary inten- 


These con- 


tionsappear. Thearbitrary application 
of the plaintiff's money was not only re- 
pugnant to the trust upon which Patton 
&’ Co. and the defendant received the 
check, but contrary to the presumed in- 
tention of the other parties in inter- 
esl 

There was no implied authority inthe 
defendant to make the appropriation, 
and no equitable rule of conduct, es- 
toppel, or set-off which gave it title to 
the money of the plaintiff, against the 
will of those having the jus disponendt; 
particularly where it appears, as it does 
here, that the defendant gave nothing 
for the money, and its former position 
will not be changed if required to give 
it up. 


Partnership Paper. 


Liability of retiring partners on notes of the firm, 
where the indebtedness is assumed and agreed to be 
paid by the continuing partner. 


Stoppel v. John Marton, District Court, Olmstead Co, 
Minn. 


M, B, C, S, FS & F J S, were 
partners as a Separator Butter Co. M, 
as president and B as secretary, were 
authorized to execute notes for the firm. 
F S, as agent for his father, F J S, in 
the latter’s dealings with the firm, de- 
livered $230 of his own money to B asa 
loan to the firm. B (nothing being 
said as to whom the money belonged), 
delivered a receipt that the firm had re- 
ceived the money of FJ S, Afterwards, 
FS and FJS, being both present, M & 
B, on behalf of the firm, executed a note 
for that amount, payable to F J] § or 
order, dated back to the day it was re- 
ceived, FS read it and made no ob- 
jections. Next day M, by agreement, 
sold all his interest in and retired from 
the firm, The remaining co-partners, 
agreed to assume and pay all debts, in- 
cluding this note, FS was present and 
knew the terms of this agreement but 
made noclaim of mistake in the payee 
of the note, Afterwards, the second 
partnership was and B re- 
tired therefrom. The remaining mem- 
bers formed a new firm and made a 
similar agreement with B. But B. prior 
thereto was informed by FS of the mis- 
take made in the payee of the note, 
Thereafter C retired from the firm, on 
the same terms as M & B, and a new 
firm was formed by the remaining part- 
ners. FS presented the note to the 
last formed firm, which paid interest 
thereon for one year and continued to 
do so until September 16, 1893. No 
principal was paid and FJS never 
agreed to extend the time of payment, 
After maturity and before suit, the note 
was sold to C S, the plaintiff. ed, 
that all the defendants except M were 
liable upon the note, and that M re- 
cover costs taxed against plaintiff. 


dissolved, 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO THE PRACTICAL SIDE OF BANKING. 


Abuses in Connection with Bank Collections in Canada at Remote Points 


A Paper by E.D Arnaud, in“ Journal of the Canadian Bankers’ Association”’ for September. 


One of the objects of an association such as 
ours is, lassume, to ascertain whether any de- 
fects exist in the methods in which banks carry 
on their daily operations and transactions with 
each other, and where we find an admitted de- 
fect, or an usage conceded to be a defect by a 
decided preponderance of opinion, to adopt the 
best practicable means for remedying it. There 
can be no doubt that banks acting in unison, or 
at the instance of a representative organization, 
such as this, can much more readily and thor- 
oughly carry out an improvement in methods, 
than any of us, or all of us, could ever hope to 
do by single-handed, unconcerted effort. 

It was probably with this very idea in mind 
that the Editing-Committee of the Journal in- 
vited the associates to ask questions and make 
suggestions. I availed mvself of the opportun- 
ity to address some remarks to the Editing 
that 


Committee on some matters had occurred 


to me, and one of which seemed to me to have 
a troublesome, unprofitable, and even danger- 
ous side. I wish it to be understood that my 
point of view is somewhat limited, and that I 
speak more with reterence to what prevails in 
the Maritime Provinces, although my recollec- 
tions of Ontario and Quebec are that the practice 
I consider a nuisance, a grievance, and very bad 
banking, is not much less in evidence and ex- 
istence there, 

You are all aware of the severe competition 
between wholesale houses; you know how thor- 
oughly every nook and corner of the Dominion 
is covered by their travellers, and how goods 
are sold right and left to village and wayside 
storekeepers living miles away from any bank- 
ing point, and without any definite, clear, busi- 
ness-like bargain or understanding as to how 
the goods will be paid for, beyond the simple 
fact that ‘‘ the firm will draw.” 


is done not at all seldom before the goods are 


This drawing 


received, and sometimes before they are even 
shipped. 

In most instances, a ‘‘No Protest” instruc- 
tion is attached, so that the drawer at least may 


not be put to expense. In many cases tl 
drawees can only be reached by mail at state 
times, twice, thrice, or once a week. Delay 
proverbially dangerous, is more than ordinar 

dangerous in a matter of this sort, not to speak 
ot the very much greater than ordinary drat 
on the care and attention of the officer in charg 
The 


accident ar 


of correspondence and collections. uncer 
tainties, anxieties, the chances of 
often aggravated by the absence, indifference 


procrastination, or deliberate neglect of tl 
drawee, and more than one, more than two 
three requests for the prompt return of the 
ument are unheeded. 

It will happen not infrequently also that ai 
ceptance is refused because of some allege 
difference in terms, orthat goods are not upt 
sample, or according to order, 

The question I want to raise is whether there 
is any good reason, anything not visible to tl 
country banker, why a Provincial bank 
branch should continue to transact such co 
tion business, and at rates, even when acce] 
ance is obtained without delay, altogether inad 
equate for work performed and risks assumeé 
The facilities of the post-office are just as mucl 
at the service of the maker of the draft as of h 
banker, and quite as much at the service of th¢ 
banker at Montreal or Toronto as of the « 
lecting agent on whom the work is devolved « 
aware that m\ 
the cas¢ 


of large banks with numerous branches, doing 


a nomina! recompense. I am 
views must be somewhat modified in 


or attempting to do through their own branch« 
the work I have here described. 

But even in their case I would humbly sug 
gest that they are overdoing the thing, that 
they are assuming work which belongs to th 
credit and corresponding departments of thei: 
wholesale customers, and that they are making 
when the bills are not discounted, debt collect- 
ors of themselves and sinking the banker, and 
that when the bills are discounted, they are as- 
suming risks which do not belong to legitimat 
banking. 
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These risks are well worth considering at the 
present time. 

It is true we have had no panic or crisis like 
our neighbors across the border, but neither 
had we in 1873. My recollection is, however, 
that there were two or three years carrying and 
renewing liabilities, until liquidation, sifting, 
weeding out, came at last. 

Four, five, six, seven years after 1873, banks 
were wiping out their rests, reducing their capi 
tal, reducing their dividends, going out of ex- 
istence. I do not wish at all to be 
as Saying the conditions are the same. 


understood 
On the 
contrary, I think the experiences of those years 
have led to better methods, to sounder prin- 
ciples, to a more cautious selection of paper on 


the part of Canadian banks. But all the same, 
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I think we have got to face the possibility, and 
I am inclined to say the probability, of hard 
times of some duration, and a reorganization 
of the loose and unbusiness-like methods gov- 
erning the collection of unaccepted drafts in 
out-of-the-way towns and villages seems very 
much in order. 

The remedy rests more with the controlling 
minds of the larger banks than with rural bank- 
ers like myself. It I have established that we 
rural bankers have a substantial grievance, and 
that the metropolitan banks are assuming un- 
businesslike and unwarranted risks, foreign to 
the science and art of banking, I shall have 
achieved my object, although I cannot close 
without expressing regret that the presentation 
of my view had not fallen into abler hands. 


THE BANKING LAWS OF KANSAS. 


Suggestions of Commissioner Breidenthal. 


the second biennial 


report of bank commissioner J. W. Breidenthal 


The advance sheets of 


have been received. The reportis very lengthy 
ind discusses in an exhaustive manner the vari- 
us phases of the banking business in the state 
together with some tecommendations to the 
egislature. 

The report states that at the present time the 
banks of the state make a remarkable showing 
of strength and are to becongratulated upon the 
good condition they have maintained while pass- 
ing through and since the panic of last year. 
Che statements of Kansas banks show that they 
are second to none in any state where the con- 
in other 
than the 


in all the failures in 


ditions are similar. Single failures 
states have involved more actual loss 
entire amount involved 
Kansas, and the banks will pay every dollar 
they owe. 

In reference to the bank law, Mr. Briedenthal 
recommends that the first section should be 
amended to prevent small banks from investing 
all their capitalin real estate. Itis further rec- 
ommended that all banks be required to incor- 
porate within a reasonable time, thereby pro- 
viding a uniform system of banking. This 
would overcome the objection to private banking 


where these banks may become involved by 
outside speculation by the owners, which an ex- 


amination of the banks does not reveal and 


whereby the deposits of banks are swept away 
before anyone outside of the institution is aware 
of the danger. 

In the event that it is not deemed prudent to 
require all private banks to incorporate it is 


recommended that the assets of the bank be 
exempt from all claims other than the liabilities 
of the bank until such liabilities are discharged. 

Among many important things in Mr. Breid- 
enthal’s recommendation he says that the law 
should be so amended as to provide that the cash- 
ier of a bank be not a directorand requiring the 
board of directors to hold quarterly meetings 
and make thorough examinations of the securi- 
ties and moneys held and that the results of 
this examination be entered upon the official 
records of the bank, thus making ofa director a 
valuable officer and removing the ‘‘ ornamental 
feature” too often connected with these posi- 
tions, 
be amended to prohibit a bank from investing 
any of its funds in the stock of any other bank 
or corporation, 

With reference to reserves, he asks that the law 


He further recommends that section 12 
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be amended so as to require 15 per cent, reserve 
in cities or towns having less than 2,000 popula- 
tion; 20 per cent. in cities or towns having over 
2,000 and less than 5,000 population, and 25 per 
cent. in cities having over 5.000 population. In 
his judgment the intent of the law is, that this 
portion of the reserve should consist of sight 
exchange, and should be deposited in commer- 
cial centers and not in local banks scattered all 
over the United States. 

Mr. Breidenthal asks that the law of 1893 be 
again passed for his department, permitting the 
employment of two deputies, one clerk and a 
stenographer, and further, that the fee for ex- 
amination of banks be increased as the present 
the upon the 
tion has proved inadequate for the maintenance 


provision of law fee ques- 


of the department. He is of the opinion that 
when a receiver is appointed for a bank and a 
notice posted that it is closed that this should 
place the bank in the hands of a receiver and 
protect it from any legal process and that the 
United States court should be prevented from 
appointing receivers for banks until it is shown 
that the bank commissioner has neglected and 
refused to perform his duty. Mr. Breidenthal 
says the expenses of a receivership are simply 
outrages and partake very much of the nature 
of highway robbery (legalized of course). 

Mr. Breidenthal recommends that the pay- 
ment of dividends be made to apply to all banks 
doing business under the present state law and 
that the law should be amended so as to require 
all banks to estimate the actual cash value and 
present worth of all its assets before paying any 
dividend, and to keep in its undivided profit 
account a sufficient sum to cover any deprecia_ 
tion in value or assets. He asks for amend- 
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ments to the law providing a way by which the 
banks may reduce their «apital stock. 

The overdrafts have been decreased 6214 per 
cent. during the past eighteen months and upon 
that bank 
officers who permit overdrafts be held personally 
liable under their official bond. The following 
is a statement of the overdrafts: 


this question it is recommended 


Overdrafts, January 3, 1893 
Overdratts April 3, 1893 
Overdrafts June 20, 1893 
Overdrafts October 3, 1893 
Overdrafts January 10, 1894 
Overdrafts May 4, 1804 


Overdrafts July 18, 1804 


Legislation is asked to cover the question of 


excessive investment. Relating to savings 


banks, Mr. Breidenthal concurs in the recom- 
mendation of his predecessor. 

He suggests that representatives of the loan 
and building associations of this state shall 
meet in Topeka on January 16, 1895, and pre- 
pare a bill to be presented to the legislature to 
secure a law providing ample protection to al! 
members of and investors in the same. 

It is recommended that a law be passed gov- 
erning the reorganization of banks and that all 
loan, trust and investment companies that are 
engaged in negotiatiny Kansas real-estate loans 
be placed under the control of the bank com- 
missioner with proper provisions for regulating 
the same. 

Bond investment companies which have been 
operating in Kansas, Mr. Breidenthal desig- 
nates as and he recom- 
mends legislation clearly prohibiting such busi 
ness. 


‘*games of chance” 


JOHN D. TOWNSEND. 


John D. Townsend, the distinguished New 
York lawyer who has been largely instrumental 
in organizing the Citizens’ opposition to Tam- 
many Hall and whois an active and prominent 
member of the ‘‘Committee of Seventy,” 
born in this city in 1835. 

His father was a leading member of the Bar, 
President of the New York Life and Trust Com- 
pany, and a man of considerable wealth. 


was 


The subject of this sketch entered Columbia 
College, but during the sophomore year he 
withdrew from his class and for five years fol- 
lowed the sea. that time he 
sailed around the world, and when but twenty 
years of age was 2nd officer of the finest clipper 
which sailed from New York. At the age of 21 
he inherited a handsome property from his 
father which he invested in a mercantile ven- 


Twice during 
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ture, but a mercantile life was not to the taste 
ff the young man, who needed more excite- 
ment, and after a year’s experience he with- 
irew from the firm, his brother taking his 
place. He left 
)usiness, but it did not thrive and he lost his 
he had 
married a Miss Eliza A. Delano Swan, of Boston. 


however his capital in the 


entire investment. In the meantime 


Thus early in his career young Townsend 





Joux D. TOWNSEND. 

Undaunted, 
He entered 
Buffalo, 
where he worked hard for three years, and then 


had to work to support his family. 
he began diligently to study law. 
the office of Sprague & Fillmore of 


took a course of two years reading in the Dane 
Law School at Cambridge, Mass., and for some 
months thereafter he was in the office of Henry 
\. Cram in New York city. Mr. Townsend was 
admitted to the bar at Poughkeepsie, May 1859, 
and from that time until 1865 he resided at 
Astoria, and practised his profession, and as a 
Democrat, became very active in politics. 

He represented Queens County in the Legis- 
lature in 1861, and in 1862 was a candidate for 
the State Senate and afterward received the 
nomination for District Attorney, but as Mr. 
Townsend was a war-democrat he failed to be 
elected. He was in 1861 selected by Governor 
Morgan as one of the Committee in Queens 
County to organize a regiment to go to the 
front, and in the same year was a delegate to 
the Democratic State Convention from the same 
county. 

For more than thirty years Mr. Townsend 


has devoted himself successfully to the practice 
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of his profession in this city. He has been 
noted for his fearlessness and persistency which 
was well illustrated in 1869 when he championed 
the cause of two women who were imprisoned 
in the Tombs by Judge Cardozo. He compelled 
Cardozo to order their discharge and was very 
active in the movement which resulted in the 
impeaching of Judges Cardozo, Barnard and 
McCunn. Barnard, McCunn, Dowling 
others were driven from office. This 
with the judges gave originto the Bar Associ- 
ciation in New York city, but Mr. Townsend 


and 


contest 


always declined to become a member of it, con- 
tending that it was not sufficiently Democratic 
as many estimable members of his profession 
were unable to join in consequence of the great 
expense attending it. 


Mr. Townsend successfully tried many crim- 


inal cases, and out of forty-five indictments for 
murder he defended only one criminal was ex- 
ecuted. He was one of the counsel for Edward 
S. Stokes, who was several times tried tor the 
killing of James Fisk and he was retained by 
William M. Tweed in the last year of his life as 
his only counsel. When John Kelly was at the 

Hall, he Mr. 

ardent and Mr. 


Townsend was employed in all the important 


head of Tammany was one of 


Townsend’s most admirers 


was the 
champion of Sidney P. Nichols, when he was 


cases in which he had interest. He 
removed from the office of Police Commissioner 
In this case Mr. Townsend 
made the fight of his life. Ultimately, Nichols 
was reinstated, and his successor was ordered 
to refund the salary. 


by Mayor Cooper. 


He was also selected by 
both the Democratic and Republican members 
of the Assembly Committee on Crime in 1875 to 
be the professional adviser of thatcommittee,and 
for a year Mr. Townsend was almost exclusively 
Distict 
Attorney's office, the Police Department, and 
the other branches of the city government. 


entrusted with the examination of the 


This committee was appointed to inquire into 
and report to the following legislature the 
causes of the increase of crime in New York. A 
more important report was never made to a 
legislature than that of this committee, but the 
report was made to a Republican legislature 
and it was committed to a committee and never 
afterwards saw light. Among some of the re- 
sults which occurred however, was the removal 


of Commissioners Matsell and Disbecker and 
some of the police captains. 

Latterly, Mr. Townsend has devoted hisprac- 
tice almost entire!y to the civil courts, andas he 
grows in years he gains in popularity and wealth. 
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ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 


ions upon, matters of law involved 1n various branches of accountancy. 


Cases bearing upon the management 


and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


MISNOMERS. 


(Cortributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


As the has about worked 


through the series of hard years, the re- 


countrv 


membrance of which is fresh in all 


minds banker and invesiment 
broker think the 


visits of his lady investors are gradually 


many a 
will feel relieved to 
drawing to a close, that he will soon 
have less and less explanation to give 
them, and that exact language is not 
To 
that the bonds of the New Hope and 
Co. 


been extensively advertised as having 


the vernacular of the street. infer 


Bundlecomb Railway which had 


been underwritten by those eminent 
bankers, Messrs. Hobson Bros. & New- 
Myer, Mel- 


Paris 


comb of London, Messrs. 
chisedeck & Bros. of & Vienna 
Bourse, and John Halifax of New Ams- 
terdam, meant that those astute gentle- 
men were guaranteeing those bonds, and 
then to have to explain to an angry fe- 
male ciient that she misunderstood him, 
when he sold her the New Hope bonds, 
and that those ‘‘ high-toned” bankers 
only meant by waderwriting that they 
had taken the issue of bonds to sell for 
the railway cOmpany on commission, 
has been anything but an agreeable 
task; and, further, to have to confirm 
the suggestion that the present receiver 
who had been doing all he could to 
wreck the property, had been placed in 
his position by these same bankers who 
had formerly underwritten the invest- 
ment, is rather a disagreeable work for 


one who desires to have other people 
confide their money and interests in his 
keeping. Or for an investment broker, 
with any pretensions to financial de- 
cency, to be called on to explain to his 
young friend who has (or had) more 
money than brains, and had bought on 
the broker’s recommendation (on which 
boarded and 
did Mr. 
Solomon Pell), that the debentures of 


commission the broker 


lived for at least a month as 
the Red Dog Land & Loan Company 
were not endorsed by the great Diamond 
Queen Trust & Deposit Company of 
but that 
Queen’s certificate on the back of each 
that 
was one of a series of bonds issued under 
a mortgage, etc.,” of which the Diamond 
Queen was the trustee (and expected to 


Philolopolis, the Diamond 


bond to the effect **This bond 


reap a rich harvest of commissions and 
attorneys’ fees at the latter end of the 
deal), was somewhat in the nature of 
the recommendation that Mr. Melchis- 
edeck gave his young mercantile client, 
that he (the client) was good for what- 
ever he should buy and pay for, would 
sound amusing if not so serious for the 
young investor and the 
broker, 

If Barnum had entered the financial 
and investing world about five years 


investment 


ago, he could have done a much larger 
business with his ‘‘ woolly-horse”’ ideas 
than he did in the circus line, but would 
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he have been any happier or more re- 
spected? 


The Associated Accountants of New 


Orleans. 

The associated accountants were high- 
ly entertained on the evening of Sep- 
tember 13th, by Mr. Henry Daspit, who 
presented a very interesting and in- 
‘“Abstract Book- 
keeping as Applied to the Commission 
Mr. 
varied experience 


structive paper on 


Business.” Daspit’s large and 


aS an accountant 
made his treatment of the subject doubly 
to modern and 


important progressive 


bookkeepers. By abstract bookkeeping 
is meant shortening the work of the 
bookkeeper by a judicious arrangement 
of a large number of columns across a 
page, so that a complete record of each 
consignment may be kept on one run- 
ning line. 
of 


kinds of produce, consignors, convey- 


The date of receipt, number 
bill of lading, marks, the various 
ance, freight, charges and other ex- 
penses, date and place of storage, dray- 
age, insurance, etc., are all recorded 
on one line of the consignment book, 
thus giving a complete record of every 
simple 
the ac- 
clerk checks the lots and 


consignment in an extremely 


form. As the sales are made, 
count sales 
makes the proper extensions in columns 
provided for the purpose, showing the 
buyer, price, etc. After the account 
made and verified, and 


press-copied, a record of it is entered in 


sales has been 


the abstract book, showing date of sale, 


-onsignors, marks, quantity, weight, 
prices sold at, gross proceeds, charges, 
commissions and net proceeds, The 
bookkeeper posts the individual credits 
from this book daily, and the footings 


of the other columns are posted at the 
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end of the month, thus greatly facilita- 
ting his labor. A produce ledger is 
kept, which contains a complete record 
of the shipments of each customer, and 
what is on hand for his account, 

The order, or merchandise book, for 
the shipment of goods, is kept by the 
purchasing clerk. A descriptive ledger 
is used, which facilitates the rendering 
of accounts current and interest ac- 
counts by obviating the necessity of re- 
ferring to the auxiliary books for the 
explanations to the items of debit and 
credit. The cash book is specially ruled 
so the footings of the general accounts 
may be posted monthly. 

The discussion following the reading 
of the paper was led by Colonel George 
Soule, who made many interesting his- 
torical observations upon various meth- 
ods and systems of account keeping, and 
complimented the able paper of Mr. 
Daspit very highly. 

Mr. 
paper, gave a complete outline of what 
the voucher 


A. L. Soule, in discussing the 


is known as system of 
bookkeeping, which proved very inter- 
esting and quite a feature of the meet- 
ing. 

The visiting accountants were warmly 


welcomed by President Sherwood, and 


they were so much gratified with the 


good work of the association as 10 pro- 
pose to bring their friends to attend 
subsequent meetings. 


Accounting by Trustec. 


Following trust fund into estate of deceased banker— 
Procedure in Kansas. 


Hubbard v. Alamo Irrigating & Mfg. Co. 
Court of Kansas, June o, 1894. 


Supreme 


t. This action was brought by the 
plaintiff to recover trust funds wrong- 
fully mingled by L., a deceased banker, 
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with his own funds. H, administrator 
ot L’s estate, Hayes, a former adminis- 
trator, and L’s widow were joined as 
defendants. He/d, that no error was 
committed in overruling the motion of 
H to strike out all allegations with ref- 
erence to the other defendants. Also, 
Aeld that a demurrer on the ground that 
there was a defect of parties defendant 
was properly overruled. 

z. In such an action it is not neces- 
sary that all creditors and other persons 
who may be interested in the estate be 
brought in as defendants, 

3. The case of AZyersv. Board, 51 Kan. 
87, 32 Pac. 658, followed and approved. 

4. Atrust fund wrongfully mingled by 
a trustee with his other funds and prop- 
erty, and retained by him, may be {ol- 
lowed and reclaimed from the adminis- 
trator of his estate, and paragraph 2864 
of the General Statutes of 1889, provid- 
ing for the classification of demands 
against the estates of deceased persons, 
has no application, because such trust 
funds constitute in equity no part of his 
estate. 

5. In an equitable action to recover, 
as atrust fund, moneys received from 
bonds sold by L, as plaintiff's agent, 
where it appears that more bonds were 
sold than the plaintiff authorized the 
sale of, and that the agent kept and 
used a part of the proceeds, Ae/d, that 
the allowance by the court in favor of 
L’s administrator of compensation for 
the sale of the bonds authorized to -be 
sold, will not be reversed as erroneous. 


Publicity in Corporate Affairs. 


No business man likes to tell the pub- 
lic all about his business, This is not 
because there is necessarily anything 
crooked about his business, but because 
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such information, if given out at all, 
would inevitably be used to his disad 
vantage by his business rivals. In thi: 
age of sharp competition in all lines o 
trade, the difference between the suc 
cessful and the unsuccessful man often 
lies in the former’s better management 
of the details of his business. If know 
ledge in regard to these details cannot 
be kept secret, then the unsuccessfu! 
man has the opportunity of conducting 
his business according to methods de- 
vised by his successful competitor. It 
is no wonder that the successful man 
wants to keep his business affairs to 
himself. 

When the business is conducted by a 
corporation, there are the same reasons 
for desiring to keep its affairs secret. 
If a corporation is making money, and 
the method by which it succeeds in doing 
so are once published,a score of corpor- 
ations will at once be organized to go 
into the same business, and the result 
may easily be the ruin of all concerned. 
But as matter of law, each stockholder 
in a corporation has a right to inspect 
the company’s books; and if he desires 
to tell what he finds, no one can prevent 
him. The managers of large corpora- 
tions which have many stockholders, 
thus find themselves between the devil 
and the deep sea. If they give out all 
this to the stockholders 
they run a great chance of ruining their 
business. If they refuse to do so, they 
are liable to suit at the hands of the 
stockholders. The usual method 
meeting this difficulty is to promise the 
stockholders all the information they 
desire and then to make the search for 
such information so wearisome that any 
inquiring stockholder, unless his ability 
to stick to his point is equal to that of 
a bull-dog, gives up the quest in despair 
without having really learned anything. 


information 


of 
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A good illustration of this method of 
procedure has been furnished to the 
public by a prominent corporation that 
lately shall be nameless here. At the 
last annual stockholders’ meeting of 
this company it was stated that no in- 
formation could be given to the stock- 
holders at that time because the presi- 
dent was not present, and none of the 
board of directors, or other officials of 
the company felt authorized to give out 
anything. 


It was stated, however, that 
any stockholder, no matter how modest 
his holding, would be able to get as 
complete information as he desired by 
Some stock- 
holders did that, but they came away 


calling on the president. 


no wiser than they went, The presi- 
dent said that he did not feel authorized 
to give out any information not special- 
ly indicated by the board of directors. 
He would give no information regarding 
the year’s operations, would say nothing 
as to the cause of the dividend reduc- 
tion, and would give no hint in regard 
to the future. 

ln other words, the directors would 
not let the president speak, and the 
president would not let the directors 
speak, and yet each one of them did so 
to enlighten the stockholders! 
The unhappy stockholders who pursued 
these inquiries, must have felt much as 
David Copperfield did when he attempt- 


want 
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ed to get an increase of salary from the 
firm of Spenlow & Jorkins, 

What is the remedy for this state of 
things? If we allow the directors to 
manage the corporation without any su- 
pervision, the door is open to the gross- 
est abuse of trust. If, on the other hand, 
we compel the directors totell the world 
(or to tell all the stockholders, which is 
much the same thing) all about every 
transaction upon which they may enter, 
the management of large business inter- 
ests by corporations must be abandoned. 
No doubt a middle course is practicable. 
In the first place the stockholders ought 
to exercise more care in the selection of 
directors. Pick out men of ability and 
also of honesty. When selected, do not 
question them as to each step in their 
but be content to know that 
your affairs are in good hands, and do 
not jump at the conclusion that because 
you do not know all about the business 
itis therefore being managed against 
your interest. On the other hand we 
could have, and ought to have, more of 
the spirit of publicity under which the 
English railways are run, though we 
need not copy every foreign feature. 
Large corporations ought, in their own 
defense, to make exhibits of their affairs 
in detail enough to show the main 
facts. 

—WNat. Corp. Reporter. 


course, 











The history of the foreclosure of the 
Vicksburg, Shreveport & Texas R. R. 
Co. and its reorganization under the 
name of the Vicksburg, Shreveport & 
Pacific R. R. Co.? is given by the Su- 
preme Court of Louisiana, in an eject- 
ment case (petitory action) commenced 
by the company against squatters and 
trespassers, I5 So. Rep, 7o1. The cor- 
porate capacity of the company was 
challenged, and the validity of the re- 
organization was impugned but denied 
by the court. Some interesting points 
of corporation law are discussed and 
we deem a republication of some inter- 
est to the readers of the Reporter. Said 
the court: ‘‘ The Vicksburg, Shreveport 
& Texas Railroad Company was created 
in 1853 to construct a railroad from the 
Texas line to Vicksburg via Greenwood, 
Shrevepert and Monroe. In aid of this 
railroad, or, as the act of congress ex- 
pressed it, ‘a railroad,’ between these 
points and the line stated, congress 
granted, in 1856, alternate odd sections 
of land, for six sections in width, on 
each side of the road. The grant stip- 
ulated the road should be constructed 
in ten years, or the lands should revert 
to the United States, It is not disputed 
that the grant was accepted by the com- 
pany, lands selected, and the listing ap- 
proved by the government, as provided 
by the act of congress of 1856 (11 Stat. 
18.) Thereafter, in September, 1857, 
the company executed and issued bonds 
to a large amount, secured, as usual in 
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INVESTMENTS. 


DECISIONS AND INFORMATION OF INTEREST TO INVESTORS. 


FORECLOSURE AND REORGANIZATION. 






railway mortgages, on its roadbed, 
lands and franchises; and the mortgage 
specially embraced the 420,924 acres of 
land embraced in the grant. On these 
bonds, extant and unpaid in 1879, by 
appropriate proceedings in the United 
States Circuit Court, Fifth Circuit, and 
District of Louisiana, the bondholders 
foreclosed their mortgage, and, at the 
master’s sale under the decree of the 
court, acquired, through a committee 
selected by them, the railroad, its lands 
and franchises covered by the mortgage. 
We do not appreciate that any objection 
is or can be urged to these proceedings. 
They exhibit the usual method by which 
railroad franchises are transferred when 
bondholders exact their rights. It has 
never been supposed that such proceed 
ings end the corporate existence, for if 
this were the case, railroad mortgages 
would confer no rights, and railroad 
bonds disappear as securities. It must 
be accepted, then, that the sale passed 
the corporate franchises to the purchas- 
ers, In that condition, the purchasers 
availed themselves of Act No. 38 of the 
legislature of 1877, which authorizes the 
purchasers of railway property and 
franchises to hold all such property, 
and operate the railroad, the same as 
the company that executed the mort- 
gage. The act further authorized the 
purchasers to fix and divide the stock 
bought, adopt a name, and organize 
anew the company by electing a board 
of directors. When all this was effected 
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the act provided for the filing of the or- 
ganization certificate in the office of the 
Secretary of State; and this done, the 
act declares the company shall be 
deemed a body corporate, under the 
name chosen, as fully as if chartered 
anew by the legislature. We find from 
the record that all these provisions 
were complied with by the purchasers, 
and the corporation once known as the 
Vicksburg, Shreveport & Texas Railroad 
Company has become the Vicksburg, 
Shreveport & Pacific Railroad Company, 
if there is any virtue in the judicial pro- 
ceedings to foreclose the mortgage, and 
the legislative act of 1877. ‘here was 
no creation of any new corporation, but 
the continuation of a subsisting corpor- 
ation under a new name. The act has 
stood unchallenged for years, nor is the 
court advised of any ground on which 
it can be assailed. It is not of easy ap- 
plication that there can be any repug- 
nancy to the organic law in legislation 


of this character, so necessary to give 


effect to the changes so apt to occur in 
the operation of railroads. The court 
conceives that the present Vicksburg, 
Shreveport & Pacific Railroad Company 
must be deemed clothed with all the 
rights of its predecessor, and is a sub- 
sisting Corporation, and is competent to 
stand in judgment. 

Nor can it be denied that the lands 
sued for in this case are embraced in the 
grant of 1856. Unless the grant has 
been withdrawn or annulled, the pres- 
ent corporation is vested with title to 
the lands. These defendants insist the 
lands have reverted to the United States 
by the lapse of time, ¢.¢. the ten years; 
that the company did not build the road 
on the original line; that the legislature 
of Louisiana has declared the grant for- 
feited; and other defenses are advanced, 
assailing the right of the corporation to 
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the lands granted, It is true the rail- 
road was not completed within the time 
stipulated in the grant. It is also true, 
we believe, there was a deviation from 
the line originally designed for the 
road, But it is equally true the road 
has been completed, and the United 
States has never insisted on any cause 
of forfeiture, and has never forfeited the 
grant. From time to time the certifi- 
cates of the completion of the road have 
been filed in the office of the commis- 
sioner of the general land office, and, 
though long after the ten-year limit, 
have been accepted as satisfactory evi- 
dence of compliance with the grant. So 
long as the grantor interposes no objec- 
tion, we cannot perceive the right ot de- 
fendants to urge noncompliance with 
conditions we must deem waived by 
the grantor. We do not enlarge on this 
point, because, in our view, unneces- 
sary, especially in view of the elaborate 
decisions in Railroad Co. v. Sledge, 4l 
La. Ann, 896, 6 South. 725; A/ower v. 
Kemp, 42 La, Ann. 1007, 8 South. 830, 
and State v. Vicksburg S. & P. R. Co., 
44 La, Ann, 981, 11 South. 865. 

Nor can we understand how the state 
of Louisiana can forfeit lands, or declare 
annulled the grant of 1856, 
has no interest. 


The state 
It was the trustee un- 
der the act of 1856, but its functions 
have long since ceased, and before the 
legislative act in which it undertook to 
annul the grant. 44 La, Ann, 
South, 865.”"—Wat. Corp. Rep. 


981, II 


FEDERAL REGULATION 
ACCOUNTS. 


OF RAILWAY 


A strong movement to put railway accounts 
under some form of federal regulation as are na- 
tional bank accounts is likely to be made at the 
coming session of congress. The recent reve- 


lations regarding the mismanagement of rail- 
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ways by their own officials and receivers, and 
by the publication of misleading and false re- 
ports, with the result of great loss to investors, 
have aroused new interest in the subject. The 
constitutional right to impose uniform methods 
of accounting and the power of visitation upon 
railways, the advocates of such a system insist, 
cannot be disputed in view of the valuable pub- 
lic franchise conferred by sec. 5258, R. S., and 
the absolute power of congress to withdraw the 
franchise or impose new conditions upon its ex- 
ercise. 

The interstate commerce commissioners are 
not dispo ed to take an active part in the fight 
for the power of visitation, but they recommend 
in their annual report for 1890, *‘ that the com- 
mission be authorized to make examinations, 
not only in person, but by agents deputed for 
the purpose.” This is considered the nub of the 
present movement for uniform accounting and 
visitation. 

Representative Straus of New York introduced 
a comprehensive bill, late in the last session, 
designed to prevent the wrecking of railways 
by their officials, and the mismanagement by 
receivers, and he is likely to insist upon some 
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action on the bill during the coming session. 

The interstate commerce commission now re- 
quire annual reports by the railways, according 
to carefully prescribed forms, but they have no 
check upon false answers, and no means of 
preventing the use of entirely different reports 
at other seasons of the year for influence upon 
the stock market, 

One of the requirements likely to be made, in 
case of full control, is that the 
books kept under the direction of the commis- 
sion shall be the only books kept, so that pri- 
vate records of rebates and over-charges cannot 
be used to vitiate the law. Full authority inthe 
government examiners to examine and count 


government 


securities, as well as to call for any desired ex- 
planation of the books and the actual condition 
of the roads, would enable them to detect false 
bookkeeping by the discrepancies between the 
records, the securities and the cash. 

The official reports of the condition of the 
roads, made with reasonable frequency under 
such conditions, would, according to the advo- 
cates of the system, enable honest and intelli- 
gent investors to act knowledge 
instead of guess work. 


with exact 


MUNICIPAL BONDS. 


Recitals—Estoppel by—Rights of Bona-fide Purchasers, 


Following is the official syllabus of the U. S. 
Circuit Court of Appeals, Eighth Circuit, in the 
case of National Life Insurance Company v. 
Board of Education of City of Huron, decided 
July 16, 1894: 

1. Where a municipal body has lawful au- 
thority to issue bonds or negotiable securities, 
dependent only upon the adoption of certain 
preliminary proceedings, and the adoption of 
those preliminary proceedings is certified on the 
face of the bonds by the body to which the law 
intrusts the power, and upon which it imposes 
the duty, to ascertain, determine and certify 
this fact before or at the time of the issuing of 
the bonds, such a certificate will estop the mu- 
nicipality, as against a bona-fide purchaser of 


the bonds, from proving its falsity in order to 
defeat them. 

2. Such an estoppel may arise, in a proper 
case, upon a recital that an act required by a 
constitution has been performed, as well as 
upon a recital of the performance of an act re- 
quired by statute. 

3. Recitals in municipal bonds may constitute 
an estoppel in favor of a bona-fide purchaser, 
even where the body that issued the bonds had 
no power to issue them, and could not, by any 


act of its own orof its constituent body, make 
a lawful issue of the bonds, if the fact of this 
want of power does not appear from the bonds 
the purchaser buys, the constitution and stat- 
utes under which they are issued, nor the public 
records referred to therein. 
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4. But recitals in municipal bonds, by the 
representative body that issues them, to the 
effect that all the requirements of the laws with 
reference to their issue have been complied 
with, will not estop the municipality from prov- 
ing, as against a bona-fide purchaser, that the 
representative body had no power toissue them 
where no act of the representative or constituent 
body could make the issue lawful at the time it 
was made, and this fact appears from the con- 
stitution and statute under which the bonds are 
issued, the public records referred to therein, 
and the bonds the purchaser buys. 

5. A board of education, authorized to issue 
bonds, issued them without complying with a 
constitutional requirement (Const. S. D. art. 13, 
$5) that, at or before the time of incurring such 
indebtedness, provision should be made for the 
collection of an annual tax to pay interest and 
principal, although the board had full power to 
but the bonds recited 
‘‘that all conditions and things required to be 


make such provision, 


done precedent to and in the issuing of said 
bonds, have duly happened and been performed 
in regular and due form as required by law.” 


Held, that the noncompliance with such re- 
quirement was not available to the board as a 
defense against bona-fide purchasers of the 
bonds. 

6. Accity board of education, authorized to 
issue bonds for certain purposes, and to sell 
them for not less than 9§ cents on the dollar, is- 
sued bonds purporting to be for such purposes, 
butin fact for an unauthorized purpose, ac- 
cepted a bid from Stherefor at par, delivered 
them to him, received part of the price, and 
transferred its right to the balance to the city, 
receiving a city warrant for the amount. S sold 
the bonds for 97% cents on the dollar. Held, 
that this constituted an executed sale of the 
bonds to S at par, and purchasers from him, 
who were strangers to his purchase from the 
board, were not chargeable with notice of the 
invalidity of the bonds, because they supposed 
they were buying from the board. 

7. As against innocent purchasers for value, 
before maturity, of bonds issued by a city 
board of education, it is no defense that the 
board loaned nearly the entire proceeds of their 
sale to the city, for city warrants that were 
never paid, and that cannot be legally en- 
forced. 

8. Neither is ita defense to such bonds, as 
against bona-fide purchasers thereof, that the 
citizens and officers of the municipal corpora- 
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tion, with intention to use the proceeds of the 
bonds for an unlawful purpose, took the neces- 
Sary steps to issue them for a lawful purpose, 
certified on the face of them that they were 
issued for such lawful purpose, and then ap- 
propriated the proceeds to an unlawful purpose. 

g. The adoption, by a vote of the electors of a 
city, at an election duly called in accordance 
with the provisions of the city charter, of an act 
relating to schools pursuant to the provisions of 
that act, is not void because a resolution of the 
city council calling the election, which was not 
required by any provision of the statute or the 
charter, never took effect, because it was not 
legally published. 

1o. Under an act relating to schools, allowing 
adoption of its provisions at any time by organ- 
ized cities, and also by towns or villages not 
organized, and making provision for an imme- 
diate election of school officers in such unorgan- 
ized territory, but not in an organized city, such 
officers may be chosen, in an organized city 
adopting the act, at a special election called in 
compliance with the requirements of the city 
charter. 

11. Where a de facto board of education, ex- 
ercising all the powers and functions of such a 
corporation legally organized, 
and its action acquiesced in, by the state and 
the citizens, bonds issued by it, within the 
powers granted to a board legally organized, 
are binding in the hands of bona-fide pur- 
chasers. 


is recognized, 


MUNICIPAL BONDS—INVESTMENT OR 


SINKING FUND. 


Elser, city treasurer, v. City of Fort Worth. Court of 
Civil Appeals of Texas, June 6, 1894. 


1. Acity may bring mandamus to compel its 
treasurer to pay warrants issued to purchase 
bonds which are not to be delivered until the 
money is paid upon the warrants. 

2. Const. art. 11, $$ 5, 7, requiring a city to 
provide a sinking fund for the redemption of 
bonds, does not prohibit the investment of such 
fund otherwise than in the direct redemption of 
the bonds themselves. 

3. Investment by a city of the sinking fund 
provided for one series of bonds in the purchase 
of its own bonds of another series does not 
work a cancellation of such purchased bonds. 

4. Where a city may invest a sinking fund in 
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-ts own obligations, it may invest in bonds ma- 
turing after the maturity of the bonds which 
the fund was collected to pay. 

5. A draft drawn to pay for securities to be 
used as an investment of a sinking fund is a 
draft drawn to redeem the bonds, within section 
88 of the charter of Fort Worth, providing that 
the treasurer shall honor no drafts on a sinking 
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fund except to redeem the bonds for which it 
was provided. 

6. Under section 91 of the charter of Fort 
Worth, providing thatitis the duty of the comp- 
troller to see that a sinking fund is invested in 
interest-bearing securities, the concurrence of 
the comptroller is not essential to a proper in- 
vestment by thecity council. 


MUNICIPAL BONDS. 


Donation to Railroai Conpany—Validity—Ratification—Change of Road after Issuance—Estoppel. 


Denison et al. v. Mayor, etc. of City of Columbus, Circuit Court, N. D. Mississippi, E. D. September 6, 


Act Feb. 1, 1872 (Acts Miss. 1872, p. 297) gave 
the city of Columbus power to subscribe in aid 
of the C., F. & D. R. Co., and to issue its bonds 
therefor. No provision was made for an ex- 
change of bonds for stock, and stock is not 
mentioned in the act. Acts Miss. 
(ratifying the consolidation of 
company and others into the G. P. R. Co.), § 2, 
provides that the *‘ donation of $100,000 in its 
bonds” by the town of Columbus to the C., F. 
& D. R. Co., but which have not yet been paid 
over, ‘‘ be and are hereby declared to be pay- 
able to the” G. P. R. Co. In 1884 the city 
charter of Columbus was amended so as to au- 


1882, p. 836 


such railroad 


thorize it to levy and collect a special tax to pay 
the interest forsuch bonds, and provide a sink- 
ing fund to pay the principal. The bonds were 
voted as a donation by the constitutional ma- 
jority of two-thirds of the qualified voters, and 
interest was paid on the bonds foreleven years. 
Held that, if a donation was not originally au- 
thorized, but only a subscription to the capital 


stock of the C., F. & D. R. Co., such donation 


1894. 


has been ratified by the legislature, the city au- 
thorities, and the people. 

2. Acts Ala. 1868, p. 462 (a general act for the 
creation of railroads) $ 21, authorized railroads 
Section 23 


to consolidate on certain conditions. 
transferred all the property and choses in action 
of each constituent company to the consolidated 
company. Acts Miss. 1871, pp. 187, 188, granted 
the C., F. & D. R. Co. ‘‘all the privileges, rights 
and immunities” conferred by the Alabamaact. 
Acts Miss. 1882, p. 836, authorized the bonds 
which were payable to the C. F. & D. R. Co. to 
be delivered to the consolidated company under 
the same limitations and restrictions under 
which they would have become payable to such 
payee. Acts Miss. 
city authorities to issue the bonds only 


1872, p. 298, required the 


‘when 
the terms of subscription are complied with.” 
Held, that such city, in an action by an innocent 
holder of such bonds on overdue interest cou- 
pons, could not set up as a defense that the 
consolidated company was authorized to build a 
different road from the one originally chartered, 
and to leave such city off its line entirely 
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THOMAS 


McADAM. 


A limited number of the younger generation 
of New York lawyers confine their attention 
exclusively to the civil 
included 


departments of law, 
is Thomas McAdam, 
who is recognized as a popular and successful 
member of the bar. 


among whom 


He was born in this city 


THomas McApDaAm. 

in 1860, and is descended from excellent Amer- 
ican ancestry of good Scotch origin, his paternal 
grandfather having come to this country from 
Scotland in Thomas McAdam is the 
eldest son of that distinguished lawyer, jurist 
ind author, David McAdam, Judge of the Su- 


1530, 


perior Court, from whom he inherits his fond. 
ness for the profession of law. 

His preparatory education was gainéd at 
Moeller’s Institute, in Twenty-Ninth Street, and 
he entered Columbia College from which he 
graduated in the class of 1885. His legal train- 
ing was obtained in the Law School of the same 
institution, which conferred the Bachelor-of- 
Laws’ degree upon him, and his admission to 
the bar occurred 


in the same He com- 


the practice of 


year, 
with offices in 
Temple Court, and early directed his attention 
to the civil departments of jurisprudence, mak- 
ing a specialty of real estate and corporation 
matters. 


menced law 


He subsequently became a member 
of Lardner & McAdam, of 


of the firm 102 


Broadway, butin the Fall of 1893 resumed prac- 


tice unassociated. Mr. McAdam’s offices are 
located at 14 and 16 Church street, corner Cort- 
landt, and comprise a handsome suite of rooms. 
His clientage is derived from a prominent class 
of real-estate dealers and property owners, and 
he also acts as the legal adviser of several im- 
portant corporations and large mercantile 
His conservative professional methods 
and 
the respect of his colleagues, while his genial 
personal qualities have made him many friends 
While he 
has always taken an active interest in Tam- 
many Hall and at onetime represented the old 


13th District in its General Committee, yet he 


houses. 
have won him the confidence of his clients 


both in and out of the profession. 


has never sought political honors or patronage. 
McAdam is 
In 1886, he married Miss 
Sarah S. Blair, granddaughter of Rev. Hugh 
Henry Blair, of this city, and residesin Harlem, 


In social and club circles Mr. 


likewise well known. 
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INQUIRIES ‘AND CORRESPONDENCE. 


pais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and place 


of those submitting inquiries are published, unless special request is made to the contrary. 


Bank Check Not an Equitable Assign- 
ment in Ohio. 


CLEVELAND, September 14, 1894. 
Editor Banking Law Journal: 


DEAR Six:—Will you kindly state the law of 
Ohio upon the question of the effect of a bank 
check as an assignment. The point of know- 
ledge desired is this: A draws and delivers his 
check, but before presentation at the bank, A 
makes a general assignment for the benefit of 
creditors. Question: Does the fund in bank 
represented by the check go to the holder, or to 
the assignee for creditors of A? 

KIMBALL, 


The money in the bank goes to the 
assignee and the holders of all outstand- 
ing, unpresented checks must look to the 


assignee for pro rata payment of their 


respective claims. You will find this 
point decided in Covert v, Rhodes, 48 
Ohio St. 66, wherein it is held that a 
bank check or draft for a part of the 
sum due the drawer does not, before ac- 
ceptance by the drawee, constitute an 
equitable assignment of the amount for 


which it is drawn, 


Set-Off by Ohio Bank Against Depos- 
itor. 


CuIcaGo, Illl., October 5, 1894. 
Lditor Banking Law Journal: 


Dear Si1r:—A residentof Illinois holds a check 
on an Ohio bank which upon presentation was 
refused payment, because of a note held by the 
bank against the checkdrawer which matured 
the day after the check was drawn, but before 
it was presented for payment. Aside from this 
note, the checkdrawer had funds on deposit suf- 


ficient to meet the check, but the bank claims 
the right to charge the note up against its de- 
positor’s account, which would reduce the bal- 
ance below the amount the check calls for. Wil! 
you please inform we whether under Ohio law 
the bank had a right to make this application 
of the deposit and refuse payment of the check? 
ILLINOIS BANKER. 


The act‘»n of the Ohio bank 
proper, and the Illinois checkholder has 
no remedy againstit. Underthe law of 
Ohio, a check on a bank does not assign 
the amount called for to the payee, 
prior to acceptance; and the bank had 
the right on maturity of the note, prior 
to presentation of the check, to set it off 
against the deposit. Bank v. 
Co., 50 Ohio St. 151. 


was 


Brewing 


School Warrants Non-Negotiable. 


Farco, N. D., September 1, 1894. 
Editor Banking Law Journal: 


Dear Sik:—Are the warrants issued by the 
school districts to teachers in this state, nego- 
tiable instruments, so that a bank could safely 
loan money upon them, and hold them free 
from equities? 

CASHIER. 


No. In Goose River Bank v. Willow 
Lake Twp., 1 N. D. 26, three school 
township warrants were issued in pay- 
ment of wages of a teacher, and were 
transferred to the bank forvalue. Pay- 
ment was resisted on the ground that 
they were issued to pay for the services 
of a teacher who held no lawful certifi- 
cate of qualification. The statute de- 
clares no such person can be employed 
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to teach, and any contract made in vio- 
lation of this provision is void. The 
court held the warrants void and that 
such instruments were not negotiable in 
the sense that their negotiation will cut 
off defenses. 


Check to Order of ‘* Cash.”’ 


THE First NATIONAL BANK, ) 
Port ALLEGHENY, Pa., Oct. 12, 1894. § 


Editor Banking Law Journal: 


Dear Sir:—A stranger presents one of our 
depositor’s checks payable to the order of CASH, 
indorsed only by the individual presenting. Am 
I justified in refusing to pay same? 

Respectfully Yours, 
J. S. Row ey, Cashier. 

A check payable to the order of 
‘* Cash” is equivalent to one payable to 
the order of ‘‘ bearer,” The bank can 


lawfully pay same to the stranger pre- 
senting it. 


Check Payable to “‘A only.” 


New York, September 28, 1894. 
Editor Banking Law Journal: 


DEAR Sir:—Is a check payable to ‘‘ A only” 
negotiable? 


ae 
No, 


Damages for Alleged Wrongful Pro- 
test. 
, Utah, October 2, 1894. 
Editor Banking Law Fournal. 

Dear Sir:—A drew his check in favor of B. 
B’s partner indorsed B’s name to the check and 
presented it for payment. The bank asked for 
B’s personal indorsement, and was then shown 
authority by B to his partner to indorse and col- 
lect for him during his absence. The bank then 
communicated with A and was instructed not to 
pay the check without B’s personal indorse- 
ment, The check was thereupon protested and 
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A, claiming that his credit has been injured, 
proposes to sue for damages for wrongful pro- 
test. Has A a good cause of action? 


J. 


We do not think A has a cause of 
action. The check was properly pro- 
tested on refusal of payment. See Hadra 
v. Utah Nat. Bank, 9 Utah, 412. 


Protest in the District of Columbia. 


WASHINGTON, D. C., October 4, 1894. 
Editor Banking Law Journal: 
DEAR Sir:—Is protest by a notary essential to 


hold an indorser upon a promissory note made, 
indorsed and payable in the District? 


A. B. 


Demand and notice are sufficient, By 
Sections 985 and 988 of the Revised 
Statutes of the District of Columbia, 
power is given to notaries public to 
make demand for payment of promis- 
sory notes, and to protest for non pay- 
ment; and the protest certifying to cer- 
tain specific facts, is made prima facie 
evidence of those facts; but this is not 
exclusive of pre-existing methods of de- 
mand and notice. Presbrey v. Thomas, \ 
Tucker, App. Cas. D. C. 171. 


Defense Against Note Re-transferred 
to Payee. 


GALVESTON, TEX., October 2, 1894. 
Editor Banking Law Journal: 


DEAR Sirk:—A negotiable promissory note is 
transferred by the payee, and after passing 
through the hands of several indorsees for 
value, is re-acquired by the payee before matur- 
ity, for a valuable consideration. Is the payee 
a bona-fide holder, or can the maker plead an 
offset against him? 


VAN PELT. 


The general rule is that a bona-fide 
holder of negotiable paper is entitled to 
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the entire world as a market; and to se- 
cure this it is necessary that all the 
rights and advantages possessed by him 
shall pass to his assignee, even though 
the latter may have notice of such facts 
as would have defeated any right of re- 
covery had the instrument remained in 
the hands of the original payee. An ex- 
ception to this rule is that if the paper 
returns to the original payee, it is not 
shielded as it was in the hands of the 
bona-fide holder without notice, or would 
have been in the hands of any other 
person holding under him, but is subject 
to any defense that could have been 
made had it never been transferred at 
all. Zilwell v. Tatum, 6 Tex. Civ. App 
400; Daniel, Neg. Inst., sec. 805. 


Construction of Interest Clause. 


PeoriA, Ill., September 26, 1894. 
Editor Banking Law Journal; 

DEAR Sik:—Will a promissory note, payable 
one year from date and containing the follow- 
ing clause—‘‘ int. a, 6 p.c. p. a.” carry interest 
from date? 

, oe 


The reasonable construction of the 
clause referred to is that it provides for 
the payment of interest at the rate of 6 
per cent. per annum, and that it is pay- 
able from date. See, Belford v. Beatty, 
145 Ill. 414. 


Remedy against Indorsers where Mak- 
er Discharged in Composition 
Proceedings. 


LOWELL, Mass., October 10, 1894. 
Editor Banking Law Journal: 

Dear Sir:—If the maker of a note is dis- 
charged in composition proceedings with the 
assent of the holder, does this operate to release 
the indorsers? 


CASHIER. 


LAW JOURNAL. 





The discharge of the maker under 
composition proceedings though assent- 
ed to by the holder, does not cut off his 
claim against the indorsers. Sts. 1884, 
c. 236, §9; 1885, c. 353. Pub. Sts. c. 
157, § 85, Skillings v. Marcus, 159 Mass. 
51. 


Assignment of Note Carries Mortgage. 





INDIANAPOLIS, Ind., October 5, 1894. 
Editor Banking Law Journal: 


Dear SiR:—The holder of a promissory note 
payable in bank and secured by mortgage, 
makes an assignmentof the note. Does the as- 
signment carry the mortgage with it? 


D. 


Yes. See Thompson v. Madison ete. 
Ass'n., 103 Ind. 279. 


Unauthorized Pledge of Accommoda- 
tion Note. 


HARRISBURG, Pa., September 30, 1894. 
Editor Banking Law Journal: 

DEAR Sik:—A executed to B an accommoda- 
tion note, without consideration, on the express 
understanding that B was to procure a loan 
upon it. B, however, pledged the note with his 
banker as collateral security tora debt already 


existing. Has A a good defense on the note 
against the bank? 


R. M. 


Under the law of Pennsylvania, the 
bank is not a bona-fide holder of the 
note for value, and cannot recover 
thereon from the maker. Altoona Bank 
v. Dunn, 151 Pa. St. 228. 





BRIEF ANSWERS. 


Missouri.—If the cashier conducted 
the transaction throughout as a bank 








INQUIRIES AND CORRESPONDENCE. 


affair, acting in his official capacity, he 
cannot retain the commission received 
from sale of the bonds as a personal 
matter but must turn it over to the 
bank. You will find the case of Mount 
Vernon Bank v. Porter, 52 Mo, App. 244, 
There 
the bank, through its cashier, negoti- 
ated $25,000 of waterworks bonds, for 


very instructive on this point. 


which there was a commission of $1,000 
paid to the cashier who refused to ac- 
All 
the negotiation was made by the cashier 


count to the bank for the money. 


in his official capacity, and his expenses 
The court held 
the bank was entitled to recover the 
money from the cashier and that the 


were paid by the bank. 


latter could not set up the defense of 
ultra vires, for if the bank overstepped 
transaction 
was not malum in se, and the state alone 
could question it. 


its chartered powers, the 


insolvent 
debtor makes with his creditors a com. 
position agreement, whereby each ac- 
cepts a part of his debt for his whole 
claim, and executes and delivers to the 
debtor a release of the balance due, the 
unpaid part of such debt does not con- 
stitute a sufficient consideration for a 


Denver, Colo.—Where an 


new note, drawn after the agreement 
has been fully carried out by the par- 
ties. 
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Grand Rapids, Mich.—The case of 
Noble v. Murphy, 91 Mich. 653, supplies 
the law which will govern the trans- 
action. It is there held that where the 
contract between the surety and the 
creditor provides for the retention of 
securities received either from the surety 
or the principal debtor, a departure 
from the terms of such contract will re- 
lease the surety, whether shown to be 
to his detriment or not; but where the 
surety’s right depends upon the doctrine 
of subrogation, and the security is not 
received under any contract to which 
the surety is a party, the release of a 
lien upon property by which it is ren- 
dered unavailable to the payment of the 
debt furnishes a defense to the surety 
only to the extent of the value of the 
lien thus lost, 


J. D., New York.—. The practice in 
this state is to pay a note, made payable 
at a bank, at maturity without express 
instructions from the maker, and to 
charge itup to his account. The note 
is deemed the equivalent of a check. 

2, Notice of dishonor must be given 
the indorser, or he will be discharged 
from liability. 


3. We would advise protest of a check 
drawn in one state upon a bank in an- 
other, in case of non-payment. 
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SAVINGS BANKS IN MINNESOTA. 


The following opinion has been fur- 
nished the public examiner, by the at- 
torney general: 


Hon. M. D. Kenyon, 


Public Examiner. 


Sir:—I beg to acknowledge receipt 
of your communication of the I9th inst, 
in which you call attention to the earlier 
one of Mr. Goldsmith in which he sub- 
mits the following question: 

**Is Chap. 22 of the General Laws 
1885, amending Sec. 28 of Chap, 109 of 
General Laws of 1875, relating to sav- 
ings banks, still in force, or has the 
same been repealed by the enactment of 
Sec, 3, of Chap. 119 of Gen. Laws, 1889, 
amending Sec. 28 of Chap. 109 of Gen. 
Laws, 1879 relating to saving banks?” 

You request my views upon the ques- 
tion thus submitted. 

By Chap, 22, Gen. Laws 1885, the 
law of 1879 was amended by adding 


thereto a certain clause. The law of 


ANOTHER 


A meeting of the members of the American 
Banking and Trust Co. was recently held at 
the Carrollton Hotel, and an organization was 
effected by the election of Mr. John Hubner as 
president and Mr. John F. Sippel, secretary 
and treasurer, and the following named gentle- 
men as directors: John Hubner, Michael Schloss, 
E. J: Codd, Joshua Horner, Dr. George A. Hart- 
man, Frederick P. Stieff, John Waters, Ernest 
Hoen, Jr., Charles Koppelman and John Bau- 


BALTIMORE 


1889 above cited amended Section 28 of 
the law of 1879, so as to read as set forth 
in Section 3 thereof. The provision 
added to the law of 1879 by the amend- 
ment of the law of 1885 does not, how- 
ever, reappear in the law of 1889. It is 
a familiar rule in the construction of 
statutes that where a statute is amended 
by the use of the words ‘so as to read 
as follows,” 
law, reappearing in the amendatory law, 
are deemed 


all provisions of the old 


to survive or continue in 
force; while all those not thus re- 
appearing are to be regarded as re 
pealed. (Suth. Stat. Const., Sec. 133.) 

It therefore follows that the question 
submitted must be answered in the 
affirmative. In other words, that Sec 
3, of Chap ng of the laws of 1889, has 
fully superseded the law of 1879 and the 
prior enactment thereof, 


Yours respectfully, 
H, W. Cui vps, 
June 27, 1894. 


TRUST COMPANY. 


ernschmidt, Other directorsare to be elected 


later. Messrs. Hubner, Waters and Hoen were 
appointed to select a place for the company’s 
business, and it is expected that operations will 
be commenced by December Ist. The company 
received its charter from the last legislature,and 
its capital stock is $200,000. The provisions of 
the charter are broad. Among other classes of 
business it is intended to transact the bonding 
of employees, etc. 





CURRENT NEWS AND TOPICS. 


ILLINOIS. 


The following circular has been issued by the 
Bankers’ Association of the State of Illinois: 


To THE MEMBERS:— 

I am desirous of creating an interest on the 
part of membership employes in the next An- 
nual Convention of our association; having 
which in view, I have determined to offer prizes 
for papers to be prepared and submitted to a 
ommittee of the Executive Council, which com- 
mittee I will select and name later. 

The subject to be treated is—‘*What Qualifi- 
cations and Benefits are Gained by a Bank 
Clerkship?” The prizes offered are as follows: 


Ist. ONE HUNDRED DOLLARS AND A GOLD 
MEDAL, 

FIFTY DOLLARS. 

TWENTY-FIVE DOLLARS, 


2nd. 


ard, 


In towns of over five thousand population, 
employes only are eligible to compete. In towns 
f less than five thousand, officers, partners or 
employes of membership banks will be admitted 
to competition. Papers must consist of not 
more than ten pages nor less than five pages of 
typewritten legal-cap. Competitors must sig- 


nify their intention of contesting for the prizes 
offered, in writing to the secretary not later 


than December 3Ist next. Papers must be fin- 
ished and in the hands ot the secretary not later 
than April 1st, next. The prize papers will be 
read, and the successful competitor announced, 
at the annual convention of the association, and 
appear in the printed proceedings of the meet- 
ing. 

Bank officers are especially requested to bring 
this circular to the notice of their employes, and 
to urge them to enter this contest. 

Intending competitors will be furnished with 
all further required information by the secre- 
tary, who will cheertully reply to their commu- 
nications. 

E. S. DRERER, 
EpWARD TILDEN, Sec’y, President. 
4tgt So. Halsted Street, 
Chicago, Illinois. 


NEW YORK. 


CLEARING HOUSE. 

The ceremony of laying the corner-stone of 
the new clearing-house building in the city of 
New York took place at noon on October 2d. 
The structure will cost upwards of $900,000, 
and when completed will be the most magnifi- 
cent clearing-house building in the world. 

The annual meeting of the members of the 
clearing house took place the same day at the 
close of the corner-stone ceremonies. The re- 
port of the Nominating Committee was ratified, 
and the officers for the next year are: For 


President, William A. Nash, president Corn 
Exchange Bank: for Secretary, William H. 
Porter, vice-president Chase National Bank; for 
Clearing-House Committee, George F. Baker, 
president First National Bank; William W. 
Sherman, president National Bank of Com- 
merce; Richard Hamilton, vice-president Bow- 
ery Bank; Edward H. Perkins, jr., president 
Importers’ and Traders’ National Bank; George 
G. Williams, president Chemical National Bank. 

Manager Sherer and Assistant-Manager Gil- 
pin were reappointed. The annual report 
showed: 


The Clearing-House transactions for the year 
as follows: 
Exchanges 


$24,230,145,367 70 
Ro ccictendae . 


1,585,241 ,633 52 


Total transactions $25,815,387,001 22 


The average daily transactions: 


Exchanges 


$79,704,425 55 
Balances 


5,214,610 63 


$84,919,036 18 
Total transactions since organization of clear- 
ing house (41 years): 
Exchanges 
Balances 


$1,045,248,738,822 08 
47,567,079,233 72 


$1,092,815,818,055 80 


Largest exchanges on any one 

day during the year (Jan 3, 
$142,188,724 98 

Largest balances on any one 
day during the year (July 3, 

Largest transactions on any 
one day during the year (Jan. 
3, 1894) 

Smallest exchanges on any one 
day during the year (March 
24, 1894)... 42,435,678 99 

Smallest balances on any one 
day during the year (Sept. 

24, 1894) 

Smallest transactions on 
one day during the 
(March 24, 1894) 


15,705,833 79 


154,273,543 19 


2,712,773 91 
any 
year 
45,965,102 84 


BALTIMORE. 


Among the notable good things discovered 
by many of the bankers during their visit was 
the remarkable, new head-relieving instrument, 
Orbitine. Every one who found it, with head 
tired and aching, went away in wonder, with 
the aching gone and new vigor in the whole 
body. 








NEW YORK, 
Bank Clearings in Buffalo. 

The following circular of information has 
been issued by the City Bank of Buffalo: 

THE City Bank, Buffalo, N. Y. 
October 4th, 1894. 

To THE PuBLic:—The remarkable falling off in 
the reported weekly clearings of Buffalo as com- 
pared with last year has created wide comment, 
much honest inquiry and some superficial criti- 
cism adverse to Buffalo. The explanation is 
simple, and it seems eminently desirable to 
give to it the widest publicity. 

Up to March, 1894,the Buffalo Clearing- House 
reported not only the cash clearings through 
the clearing-house itself, but also the clearings 
over bank counters. in March of this year 
these latter were dropped, and only the cash 
clearings through the clearing-house reported. 
The cash clearings this year then, are compared 
with both cash and counter clearings of last 
year, showing, of course, a large and unnatural 
decrease. 

A comparison of this year with last, on the 
same basis as now used, shows some falling off 
this year, but this is due to the fact that Buffalo, 
owing to her conservative condition, passed 
through the panic year of 1893, with an actual 
increase in cash clearings, while other cities de- 
creased enormously. The INCREASE of these 
other cities this year over their low average of 
a year ago, is, therefore, natural; THEIR com- 
parison being with one of the lowest years they 
ever had, while Buffalo’s is with one above the 
average. The figures will right themselves 
when comparisons with this year come around. 

Buffalo is one of the few cities in the United 
States that pays its clearings in strict cash, and 
is consequently at a disadvantage when making 
comparison with most other cities. Neverthe- 
less, the cash basis is the only true one for set- 
tlements—all other methods, by due bills, 
drafts, etc., are extensions on credit, not settle- 
ments, and other clearing-houses will come to 
the cash method in time. 

Under the cash clearing arrangement, how- 
ever, much of the business through the banks 
in Buffalo is done outside of the clearing-house; 
for instance, the large grain drafts are rarely 
paid through the clearing house, being settled 
in New York exchange outside. In this way 
little of Buftalo’s immense grain business shows 
in the weekly report of clearings, as now made. 
The same is true of a partof the stock-yard 
business, which is enormous, Buffalo having 
the largest sheep market and the largest horse 
market in the world; and it may be stated asa 
general fact, that almost any single transaction 
of magnitude in this city is consummated out- 
side of the clearing-house. 

The cash clearings, then, as now reported, do 
not fairly and adequately represent the bank 
clearings of this great city. 

From an intimate knowledge of the existing 
conditions here to-day, we do not hesitate tosay 
that business in Buffalo is in better shape than 
in any city in the United States, with every 
prospect of steady improvement. 

WILLIAM C, CORNWELL, President. 
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WYOMING. 


The annual report of the state auditor, Chas. 
W. Burdick, for 1893, has been received. It is 
a valuable compilation of state finances, con- 
taining the following statements: 

No. 1. Total cash on hand, received, dis- 
bursed and remaining on hand in the state 
treasury for the year ending Sept. 3oth, 
1893. 

No. 2. Baiances on all appropriations Sept. 
30th, 1892, amounts restored (not used) to 
the General Fund, expenditures, and bal- 
ances remaining in each appropriation 
September 3oth, 1893. 

No. 3. Showing the receipts and disburse- 
ments of the State Treasu.y for the year 
ending September 30th, 1893. 

No. 4. Balances in the several funds, as per 
last report, total receipts and expenditures, 
and amounts remaining in each. 

No.5. Certificates of indebtedness outstand- 
ing. 

No. 6. Delinquent taxes. 

No. 7. Valuations and assessments for state 
revenue for the year 1893. 

No. 8. Valuation of counties in detail. 

No.9. Pullman Palace Car Co., Railroad and 
Telegraph valuations in each county. 

No. 10. Sources of the state tax for 
1893. 

No. 11. Losses and gains in valuation on 
various kinds of property in each county 
for the year 1893, as compared with the year 
1892. 

No. 12. Valuations of cattle as compared with 
the total state valuations. 

No. 13. Bonded indebtedness of the state. 

No. 14. Expense of construction of Public 
Buildings in Wyoming for the years ending 
September 3oth, 1884 to 1893, inclusive. 

No. 15. Showing county indebtedness 
rates of taxation for the year 1893. 

No. 16. Total Territorial and State expendi- 
tures for Public Buildings and all other ex- 
pense, separately stated, together with the 
valuations and rates of levy for the years 
ending September 30th, 1883 to 1893, in- 
clusive. 

No. 17. Foreign Building and Loan Associa- 
tions doing business in Wyoming. 

No. 18. Condition of State Banks September 
30th, 1893. 

No. 19. Condition of Private Banks Septem- 
ber 30th, 1893. 


year 


and 





BOOKS RECEIVED. 





We have received the initial copy of the *‘City 
and County Official,” a journal for public officials 
published monthly in Chicago, at 148-154 Dear- 
born Street. It is proposed to make the publi- 
cation of value to every city and county official 
in the country. It containsa variety of matter 
of interest to investors. The subscription is 
$1 per year. 





